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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, STATE
OF NEW YORK, STATE OF
WASHINGTON, STATE OF CALIFORNIA,
STATE OF ILLINOIS, COMMONWEALTH . _
OF MASSACHUSETTS, STATE OF OHIO, Civil Action No. 1:11-cv-01560-ESH
AND COMMONWEALTH OF
PENNSYLVANIA, Hon. Ellen S. Huvelle

Plaintiffs,
V.

AT&T INC., T-MOBILE USA, INC., AND
DEUTSCHE TELEKOM AG,

Defendants.

MOTION TO INTERVENE

Pursuant to Rule 24 of the Federal Rules of Civil Procedure, non-party Google Inc.
(“Google) moves to intervene as of right, or in the alternative, to permissively intervene, for the
limited purpose of seeking additional relief under the Stipulated Protective Order Concerning
Confidentiality (“Protective Order”) entered in the above-captioned action (“this Action”).
Google does not seek intervention for any other purpose at this time, including for the purpose of
litigating a substantive claim or participating in discovery in this Action. Google files this
motion for limited intervention in order to exercise its right as a “non-party Protected Person”
under Paragraph B.2 of the Protective Order to “seek additional relief from the Court.” The
interests of Google — a non-party Protected Person under the Protective Order — are not
adequately represented by any of the existing parties to this litigation. Google therefore wishes
to intervene for the limited purpose of protecting its interest in safeguarding confidential,

competitively sensitive information that may be disclosed in this Action.
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WHEREFORE, Google moves for an Order permitting Google to intervene in this matter
for the limited purpose of seeking additional relief under the Stipulated Protective Order
Concerning Confidentiality (“Protective Order”) entered in the above-captioned action, pursuant
to Fed. R. Civ. P. 24.

Dated: September 26, 2011
AXINN, VELTROP & HARKRIDER LLP
By: /s/ Michael L. Keeley

Michael L. Keeley (No. 996081)
1330 Connecticut Avenue, N.W.
Washington, DC 20036
Telephone: (202) 912-4700
Facsimile: (202) 912-4701
mlk@avhlaw.com

John D. Harkrider (pro hac vice admission
pending)

114 West 47th Street, 22nd Floor

New York, NY 10036

Telephone: (212) 728-2200

Facsimile: (212) 728-2201
jdh@avhlaw.com

Attorneys for Non-Party Google Inc.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, STATE
OF NEW YORK, STATE OF
WASHINGTON, STATE OF CALIFORNIA,
STATE OF ILLINOIS, COMMONWEALTH . _
OF MASSACHUSETTS, STATE OF OHIO, Civil Action No. 1:11-cv-01560-ESH
AND COMMONWEALTH OF
PENNSYLVANIA, Hon. Ellen S. Huvelle

Plaintiffs,
V.

AT&T INC., T-MOBILE USA, INC., AND
DEUTSCHE TELEKOM AG,

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF
NON-PARTY GOOGLE INC.’S MOTION TO INTERVENE

Non-party Google, Inc. (“Google”) submits this motion to intervene for the limited
purpose of seeking additional protection of its confidential information under the Stipulated
Protective Order Concerning Confidentiality entered in the above-captioned action (*this
Action”) on September 15, 2011 (the “Protective Order”) (Dkt. No. 24) pursuant to Paragraph
B.2 of the Protective Order." As it stands, the Protective Order fails to require the parties always
to provide advance notice to Google of potential disclosure of its confidential information on the
public record, in open court or to experts retained by the parties. Google therefore wishes to

seek limited additional relief to ensure such advance notice is always given. Since the Protective

! Google does not seek intervention for any other purpose, including for the purpose of

litigating a substantive claim or participating in discovery in this Action. See In re Vitamins
Antitrust Litig., No. 99-197, 2001 WL 34088808, at *2 (D.D.C. Mar. 19, 2001) (noting that the
non-parties seeking intervention in that case “do not seek to intervene for the purpose of
litigating a substantive claim, but rather for the limited purpose of modifying the Protective
Order entered by this Court . . ..”).
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Order expressly recognizes the right of non-party Protected Persons like Google to seek
additional protection of their confidential information under that order, this motion to intervene
for a limited purpose should be granted.

BACKGROUND

During the course of its investigation into AT&T, Inc.’s (“AT&T”) proposed acquisition
of T-Mobile USA, Inc. (“T-Mobile), in May of this year, the DOJ issued a Civil Investigative
Demand to Google (the “CID”) directing Google to produce certain documents. In compliance
with the CID, Google produced a substantial volume of documents of a highly confidential and
competitively sensitive nature to the DOJ, such as internal product development and launch plans
(“CID Materials”).

The DOJ filed suit challenging AT&T’s proposed acquisition of T-Mobile on August 31,
2011. Google is not a party to this suit. The Protective Order was entered on September 15,
2011, and Google received a copy of it from the DOJ on September 16, 2011. Based on
correspondence from the DOJ, Google understands that the DOJ intends to produce Google’s
CID Materials to the Defendants’ outside counsel in this Action in accordance with the
Protective Order, so that the CID Materials might be shared with Defendants’ experts and might
be used at a hearing or at trial.

The Protective Order allows non-parties like Google to seek additional relief from the
Court if they find that the Protective Order does not adequately protect their interests. See
Protective Order 1 B.2, A.1. As is explained in its accompanying motion seeking additional
relief,? Google has determined that the Protective Order does not adequately protect the

confidential information it produced to DOJ in response to the CID. Google therefore seeks to

2 Concurrently herewith, Google has filed a Motion for Additional Relief Under the

Protective Order.



Case 1:11-cv-01560-ESH Document 34-1 Filed 09/26/11 Page 3 of 6

intervene for the limited purpose of exercising its right to seek additional relief under the

Protective Order to protect its confidential information against disclosure without prior notice.
ARGUMENT

l. GOOGLE INTERVENES AS OF RIGHT BECAUSE

IT HAS “AN INTEREST RELATING TO THE PROPERTY
OR TRANSACTION THAT IS THE SUBJECT OF [THIS] ACTION.”

Federal Rule of Civil Procedure 24(a) provides that:

“Intervention of Right. On timely motion, the court must permit anyone to

intervene who . . . claims an interest relating to the property or transaction that is

the subject of the action, and is so situated that disposing of the action may as a

practical matter impair or impede the movant’s ability to protect its interest,

unless existing parties adequately represent that interest.”

Google satisfies this standard for intervention.

First, Google’s motion to intervene is timely, having been filed within the deadline set by
the Court for seeking additional relief under the Protective Order. Google has filed its motions
to intervene and for additional protection within ten days after receipt of a copy of the Protective
Order. See Protective Order § B.2.

Second, Google has an interest relating to the property or transaction which is the subject
of this action. Google submitted confidential documents to the DOJ as part of the DOJ’s
investigation of AT&T’s proposed acquisition of T-Mobile and wishes to ensure that the
confidentiality of those documents is adequately protected. The current Protective Order does
not do that. Specifically, the current Protective Order does not require the parties always to
provide Google advance notice of potential disclosure of its confidential information on the
public record, in open court or to experts retained by the parties in this Action. The Court has
recognized the potential need of non-parties like Google for additional protection of their

confidential information beyond the safeguards of the Protective Order, and for that very reason

explicitly granted non-party Protected Persons the right to seek additional relief. See Protective
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Order { B.2. It is furthermore well-established in the D.C. Circuit that a non-party’s need to
protect against disclosure of its confidential information is an interest justifying intervention as

of right under Rule 24(a). See United States v. Am. Tel. & Tel. Co., 642 F.2d 1285, 1293 (D.C.

Cir. 1980) (allowing non-party to intervene as of right under Rule 24(a) to protect from
disclosure information it had disclosed to the government).

Third, Google’s interests are not adequately represented by the existing parties. No other
party has the same interest in protecting the confidentiality of Google’s documents. Indeed,
according to the current Protective Order, the Defendants “wish to designate up to ten (total) in-
house lawyers to have access to Confidential Information,” including the confidential
information that Google produced to the DOJ. See Protective Order § C.9. What’s more, the
parties in this Action may want to use Google’s confidential documents to advance their
arguments at a hearing or at trial and therefore could well have incentives to disclose rather than
protect Google’s confidential information. And, without Google’s limited intervention in this
matter, the parties in fact are permitted to use Google’s confidential documents in open court and
share them with their experts without providing Google any notice and any opportunity to object.

Il. GOOGLE MAY ALSO PERMISSIVELY INTERVENE

In the alternative, Google may permissively intervene for the limited purpose of seeking
additional relief under the Protective Order. Federal Rule of Civil Procedure 24(b) provides that
“[o]n timely motion, the court may permit anyone to intervene who . . . has a claim or defense
that shares with the main action a common question of law or fact.” The D.C. Circuit has held
that under “Rule 24(b), every circuit court that has considered the question has come to the
conclusion that nonparties may permissively intervene for the purpose of challenging

confidentiality orders.” EEOC v. Nat’l Childrens’ Ctr., Inc., 146 F.3d 1042, 1045 (D.C. Cir.

1998); see also In re Vitamins Antitrust Litig., No. 99-197, 2001 WL 34088808, at *2 (D.D.C.
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Mar. 19, 2001) (“third parties may permissively intervene for the purpose of contesting
protective orders”). Here, the Court has already expressly acknowledged the interest of non-
parties like Google in challenging the Protective Order. Limited permissive intervention is
therefore also appropriate.

CONCLUSION

For the foregoing reasons, Google respectfully requests that the Court grant Google’s
motion to intervene as of right, or in the alternative, to permissively intervene for the limited

purpose of seeking additional relief under the Protective Order.?

Dated: September 26, 2011
AXINN, VELTROP & HARKRIDER LLP
By: /s/ Michael L. Keeley

Michael L. Keeley (No. 996081)
1330 Connecticut Avenue, N.W.
Washington, DC 20036
Telephone: (202) 912-4700
Facsimile: (202) 912-4701
mlk@avhlaw.com

John D. Harkrider (pro hac vice admission
pending)

114 West 47th Street, 22nd Floor

New York, NY 10036

Telephone: (212) 728-2200

Facsimile: (212) 728-2201
jdh@avhlaw.com

Attorneys for Non-Party Google Inc.

3 Pursuant to Local Civil Rule 7(m), counsel for Google conferred in advance of filing this

motion with counsel for the United States and for the defendants, but the parties could not reach
agreement.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, STATE
OF NEW YORK, STATE OF
WASHINGTON, STATE OF CALIFORNIA,
STATE OF ILLINOIS, COMMONWEALTH
OF MASSACHUSETTS, STATE OF OHIO,
AND COMMONWEALTH OF
PENNSYLVANIA,

Civil Action No. 1:11-cv-01560-ESH

Hon. Ellen S. Huvelle

Plaintiffs,
V.

AT&T INC., T-MOBILE USA, INC., AND
DEUTSCHE TELEKOM AG,

Defendants.

[PROPOSED] ORDER
Upon review and consideration of Non-Party Google Inc.’s Motion To Intervene, it is this
____ dayof , 2011, hereby
ORDERED that the motion is GRANTED,; and it is further
ORDERED that non-party Google Inc. be permitted to appear in the above-captioned
action only for the limited purpose of seeking additional relief under the Stipulated Protective
Order Concerning Confidentiality entered in the above-captioned action, and not for any other

purpose at this time.

SO ORDERED.

ELLEN SEGAL HUVELLE
United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, STATE
OF NEW YORK, STATE OF
WASHINGTON, STATE OF CALIFORNIA,
STATE OF ILLINOIS, COMMONWEALTH
OF MASSACHUSETTS, STATE OF OHIO,
AND COMMONWEALTH OF
PENNSYLVANIA,

Plaintiffs,
V.

AT&T INC., T-MOBILE USA, INC., AND
DEUTSCHE TELEKOM AG,

Defendants.

Civil Action No. 1:11-cv-01560-ESH

Hon. Ellen S. Huvelle

MOTION FOR ADDITIONAL RELIEF UNDER THE PROTECTIVE ORDER

Pursuant to Paragraph B.2 of the Stipulated Protective Order Concerning Confidentiality

entered in the above-captioned matter (the “Protective Order”) (Dkt. 24), non-party Google Inc.

(“Google) moves for additional relief under the Protective Order. Google moves to modify the

Protective Order to impose certain minimum notice requirements before any party may disclose

Confidential Information of Google to the public or to testifying or consulting experts, as set

forth in the accompanying Memorandum of Law and Proposed Order.

WHEREFORE, Google moves for an Order modifying the Protective Order as set forth

in the accompanying Memorandum of Law and Proposed Order.
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Dated: September 26, 2011

AXINN, VELTROP & HARKRIDER LLP
By: /s/ Michael L. Keeley

Michael L. Keeley (No. 996081)
1330 Connecticut Avenue, N.W.
Washington, DC 20036
Telephone: (202) 912-4700
Facsimile: (202) 912-4701
mlk@avhlaw.com

John D. Harkrider (pro hac vice admission
pending)

114 West 47th Street, 22nd Floor

New York, NY 10036

Telephone: (212) 728-2200

Facsimile: (212) 728-2201
jdh@avhlaw.com

Attorneys for Non-Party Google Inc.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, STATE
OF NEW YORK, STATE OF
WASHINGTON, STATE OF CALIFORNIA,
STATE OF ILLINOIS, COMMONWEALTH
OF MASSACHUSETTS, STATE OF OHIO,
AND COMMONWEALTH OF
PENNSYLVANIA,

Plaintiffs,
V.

AT&T INC., T-MOBILE USA, INC., AND
DEUTSCHE TELEKOM AG,

Defendants.

Civil Action No. 1:11-cv-01560-ESH

Hon. Ellen S. Huvelle

MEMORANDUM OF LAW IN SUPPORT OF NON-PARTY GOOGLE INC.’S
MOTION FOR ADDITIONAL RELIEF UNDER THE PROTECTIVE ORDER

Pursuant to Paragraph B.2 of the Stipulated Protective Order Concerning Confidentiality

entered in the above-captioned action (“this Action”) on September 15, 2011 (the “Protective

Order”) (Dkt. No. 24), non-party Protected Person Google Inc. (“Google”) hereby seeks limited

additional relief from the Court to protect confidential documents that Google produced to the

United States Department of Justice (the “D0OJ”) in response to a Civil Investigative Demand.

Specifically, Google requests that the Court modify:

1. Paragraph D.13(b) of the Protective Order to require the parties to notify a non-party like
Google at least twenty-four (24) hours in advance of potential disclosure in open court of
the non-party’s documents or deposition testimony designated as Confidential
Information that does not appear on an exhibit list or in deposition designations;*

2. Paragraph D.12 of the Protective Order to require the parties to notify a non-party like
Google at least three (3) days in advance of (a) including that non-party’s Confidential

1

By making this motion, Google does not waive its right to contest any motion by the

Defendants to permit their in-house counsel to access Google’s confidential documents. See

Protective Order § C.9.
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Information in a pleading, motion, exhibit, or other paper to be filed with the Court, and

(b) a party’s potential use of a non-party’s Confidential Information at any pre-trial court

proceeding; and

3. Paragraph C.9(g) of the Protective Order to require the parties to notify a non-party like

Google at least five (5) days in advance of disclosing that non-party’s Confidential

Information to a retained expert.

Without such additional protection, Google and other non-parties could find their
confidential information — such as Google’s business plans related to Android — in the hands
of competitors (or their competitors’ consultants), or even in newspapers, without having had
prior notice of its disclosure. That would not only harm non-parties like Google, but possibly
also competition in various mobile markets. The risk of disclosure is particularly real given the

substantial public attention and press coverage that this Action is already attracting.?

BACKGROUND?®

During the course of its investigation into AT&T, Inc.’s (“AT&T”) proposed acquisition
of T-Mobile USA, Inc. (“T-Mobile”), in May of this year, the DOJ issued a Civil Investigative
Demand to Google (the “CID”), directing Google to produce certain documents. In compliance
with the CID, Google produced a substantial volume of documents of a highly confidential and
competitively sensitive nature to the DOJ, such as internal product development and launch plans
(“CID Materials”). See Decl. of John Janhunen in Support of Non-Party Google Inc.’s Mot. for

Additional Relief Under the Protective Order 11 2-3 (“Janhunen Decl.”) (Ex. F).

2 See, e.g., Cecilia Kang, AT&T, T-Mobile Score in U.S. Court, Wash. Post, Sept. 22,
2011, at Al4 (Ex. A); Edward Wyatt, U.S. Files Lawsuit To Block Merger Of Phone Rivals,
N.Y. Times, Sept. 1, 2011, at Al (Ex. B).

3 Citations to exhibits appended to the Declaration of John D. Harkrider in Support of Non-

Party Google Inc.’s Motion for Additional Relief Under the Protective Order are of the form
“EX. _l’l
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The DOJ filed suit challenging AT&T’s proposed acquisition of T-Mobile on August 31,
2011. Google is not a party to this suit. The Protective Order was entered on September 15,
2011, and Google received a copy of it from the DOJ on September 16, 2011. Based on
correspondence from the DOJ, Google understands that the DOJ intends to produce Google’s
CID Materials — and other non-parties’ CID Materials — to the Defendants’ outside counsel in
this action in accordance with the Protective Order, so that the CID Materials might be shared
with the parties’ experts and used at a hearing or at trial. Given the confidential nature of its CID
Materials, Google is concerned about (and objects to) disclosure of those materials in this
Action.

Google produced documents to the DOJ under compulsory process and is therefore a
(non-party) Protected Person, as defined in Paragraph A.1(j) of the Protective Order. As such,
the Protective Order permits Google to seek additional relief from the Court if it determines that
the Protective Order does not adequately protect Google’s CID Materials. See Protective Order
B.2. Asis set forth below, Google has determined that the Protective Order indeed does not
adequately protect its CID Materials against disclosure.

ARGUMENT
l. THE PROTECTIVE ORDER SHOULD BE MODIFIED TO

REQUIRE PRIOR NOTICE TO A NON-PARTY OF POTENTIAL
DISCLOSURE IN OPEN COURT OR ON THE PUBLIC RECORD

A Under the Protective Order Google’s Confidential Information May Be
Disclosed in Open Court or on the Public Record Without Prior Notice to Google

The Protective Order provides that, if the parties identify a non-party’s Confidential
Information on their pre-trial exhibit lists or in deposition designations for use on the public
record, the parties must provide the non-party seven days advance notice so as to afford it the

opportunity to object to public disclosure of the CID Materials before such disclosure is made.
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See Protective Order  D.13(a). That procedure gives a non-party like Google adequate time to
object to disclosure of its CID Materials in open court.

Paragraph D.13(b) of the Protective Order, however, does not require the parties to give
Google, or any other non-party, prior notice of potential use of their CID Materials in open court
during trial where the parties have omitted those materials from their exhibit lists or deposition
designations. In particular, that Paragraph provides:

“(b) Absent a ruling by the Court to the contrary, documents or deposition

testimony designated as Confidential Information by a Party or non-party that do

not appear on an exhibit list or in deposition designations, that are admitted into

evidence at trial, will be disclosed on the public record, and any examination

relating to such information will likewise be disclosed on the public record, after

compliance with the following process:

(i) A Party must alert the Court before doing so that it intends to
use Confidential Information of a Party or non-party and that that

Party or non-party is not on notice.

(ii) At that time, the Court will determine whether to seal the
courtroom while such Confidential Information is being discussed.

(iii) Within one day after the Party uses that Confidential
Information, that Party shall ensure that a non-party that designated
the material receives a written notice of same. The Party will
inform the non-party that, absent objection, that Confidential
Information will be disclosed on the public record.

(ii) If the Party or non-party continues to object to public
disclosure of the information at trial, the Party or non-party must,
within seven days after receipt of written notice, file a motion for
additional protection.”

Nor does any Paragraph in the Protective Order require the parties to give Google, or any
other non-party, notice before potential disclosure of its confidential documents on the public
record or at any other courtroom proceedings prior to trial, such as hearings on discovery
disputes or a potential summary judgment hearing. While Paragraph D.12 of the Protective

Order requires the parties to file under seal any pleading, motion, exhibit or other paper that
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contains a non-party’s Confidential Information, that Paragraph does not require the parties to
give a non-party prior notice of inclusion of its Confidential Information in such court filings,
nor of any court hearings prompted by such filings during which the Confidential Information
might be discussed.

This means that, unless the Court seals the courtroom on its own motion, Google’s and
other non-parties’ confidential information might be disclosed in open court at a hearing or at
trial, and thus in the presence of many persons beyond those listed in Paragraph C.9 of the
Protective Order, including the press, without Google or the other non-parties having had an
opportunity to object in advance to such disclosure. Similarly, if the Court denies a Party’s
motion to seal a pleading containing a non-party’s confidential information, that non-party’s
confidential information might be disclosed on the public record without prior notice to the non-
party. Google respectfully submits that the procedures under Paragraphs D.12 and D.13(b) of
the Protective Order therefore do not adequately protect its interests.

B. Non-Parties Should Have an Opportunity To Object Before Disclosure
on the Public Record or in Open Court of Their Confidential Information

As this Court has recognized, the public’s right of access to court proceedings “is far

from absolute.” State of New York v. Microsoft Corp., No. 98-cv-1233, 2002 WL 818073, at *1

(D.D.C. Apr. 29, 2002) (Ex. C). When faced with the decision whether or not to restrict public
access to court documents, courts in the D.C. Circuit must consider a number of different factors
in addition to the public’s need for access, including, among other interests, whether a party has
objected to disclosure and the strength of the property and privacy interests at stake. See id. at

*2. See also United States v. Hubbard, 650 F.2d 293, 317-22 (D.C. Cir. 1980). The procedures

contemplated by Paragraphs D.12 and D.13(b) of the Protective Order do not enable the Court

adequately to consider these factors because they do not permit non-parties like Google even to
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state their objections prior to disclosure in open court, much less explain to the Court why
disclosure to the public would harm them.

Disclosure on the public record or in open court of non-parties’ confidential information,
such as product development or launch plans, has the potential of causing them substantial

competitive harm, even if such disclosure does not make the papers. See, e.g., Nat’l Commy.

Reinvestment Coalition v. Nat’l Credit Union Admin., 290 F. Supp. 2d 124, 135 (D.D.C. 2003)

(“Business and marketing plans by their nature usually contain information that would cause
competitive harm if disclosed.”). This is especially true for Google, because there will likely be
various telecommunications industry participants in the courtroom at any significant hearing in
this matter, including employees of AT&T and T-Mobile, with whom Google either competes or
regularly negotiates business transactions at arm’s length. Google’s CID Materials include
highly confidential business plans related to Android. (Janhunen Decl. {1 3.) Disclosure of such
plans to competitors could not only harm Google, but likely also competition in mobile markets.
Indeed, it is well-established that disclosure of competitively sensitive information to
competitors can adversely affect competition because it may change competitors’ incentives to
compete and innovate. See, e.g., Fed. Trade Comm. & Dept. of Justice, Antitrust Guidelines for
Collaborations Among Competitors (Apr. 2000) at 15 (“[T]he sharing of information related to a
market in which the collaboration operates or in which the participants are actual or potential
competitors may increase the likelihood of collusion on matters such as price, output, or other
competitively sensitive variables.”) (Ex. G).

A non-party’s right under Paragraph D.13(b) to attempt to keep its disclosed confidential
information from inclusion in the trial transcript is not an adequate remedy for two reasons.

First, given the industry interest and press coverage of this Action, the damage likely will have
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been done once confidential information is disclosed in open court. Second, the trial transcript is
not the only way that non-parties’ confidential information may become public: such
information could be included in or attached to any pleading or motion and discussed at any
hearing, not just at trial. Yet, the current Protective Order affords non-parties no opportunity to
object to disclosure in a pleading, motion or exhibit other than trial exhibits, nor to disclosure in
open court at a pre-trial hearing or in the transcripts of such a hearing.

Only Google is truly in the position to explain to the Court exactly why a document that
it produced to the DOJ should be treated as confidential and what harm Google would suffer
from disclosure in open court. Moreover, not only are the parties in this Action ill-positioned to
explain the harms of disclosure to Google’s business interests, but once they have decided they
want to use Google’s confidential information to advance their arguments at trial or at any other
hearing, they in fact also lack the proper incentives to protect Google’s interests. All of this is no
doubt also true for other non-parties who, like Google, have produced confidential documents in
response to a civil investigative demand or other compulsory process.

Google (and any other non-party in the same position) should therefore always have an
opportunity to present its objections to disclosure of its confidential information (both on the
public record and in open court) before such disclosure occurs, even if its confidential
information has not been included in a trial exhibit list or in deposition designations. Only then
will the Court be able to make an informed decision based on the Hubbard factors as to whether
or not to seal or otherwise restrict access to the courtroom.

C. Paragraph D.13(b) Should Be Modified to Require
24-Hours Advance Notice of Potential Disclosure in Open Court

In light of the foregoing, Google requests that Paragraph D.13(b) of the Protective Order

be modified to require the parties to give non-parties like Google at least twenty-four (24) hours
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advance notice if they foresee that they might seek to use and disclose at trial any of Google’s

confidential information that has not been included in an exhibit list or in deposition

designations.

Specifically, Google requests that the Court replace the existing Paragraph D.13(b) with a

new Paragraph D.13(b), which would read as follows:

“(b) Absent a ruling by the Court to the contrary, documents or deposition
testimony designated as Confidential Information by a Party or non-party that
does not appear on an exhibit list or in deposition designations, that are admitted
into evidence at trial, will be disclosed on the public record, and any examination
relating to such information will likewise be disclosed on the public record, after

compliance with the following process:

(i) At least twenty-four (24) hours before any such Confidential
Information of a Party or non-party might be used by a Party at
trial, that Party shall ensure that the other Party or non-party that
designated the material receives a written notice of such intended
use, including the applicable document-production page numbers
and/or page and line numbers of deposition testimony the Party
intends to use. The Party will inform the other Party or non-party
that, absent objection, that Confidential Information might be
disclosed in open court and on the public record.

(it) If the Party or non-party that designated the material objects to
potential public disclosure of all or part of the information at trial,
that Party or non-party, and the notifying Party, shall attempt to
resolve their differences by, for example, redacting Confidential
Information. If no resolution is reached and the Party or non-party
continues to object to potential public disclosure of the information
at trial, the Party or non-party must, within twenty-four (24) hours
of receipt of written notice, make a motion (orally or in writing)
for an order granting in camera treatment or other additional
protection of the Party’s or non-party’s Confidential Information.”

Paragraph D.12 Should Be Modified to Require Three Days
Advance Notice of Potential Disclosure on the Public Record or in Open Court

Google furthermore requests that the Court modify Paragraph D.12 to require the parties

to provide a non-party at least three (3) days advance notice before: (a) including any of the non-

party’s Confidential Information in a pleading, motion, exhibit, or any other paper to be filed
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with the Court, and (b) a party’s potential use of a non-party’s Confidential Information during a
pre-trial court proceeding.

Specifically, Google requests that the Court add to the existing Paragraph D.12 the
following language under new subparts (a), (b) and (c):

“(a) Notwithstanding the requirements under Paragraph 13 below,
at least three (3) days before a Party includes any Confidential
Information of a non-party in a pleading, motion, exhibit, or other
paper to be filed with the Court, the Party seeking to file such
material shall ensure that the non-party that designated the material
receives written notice of the same, including the applicable
document-production page numbers and/or page and line numbers
of deposition testimony the Party intends to use, as well as the
motion to seal that the Party intends to file with the pleading,
motion, exhibit or other paper containing the non-party’s
Confidential Information. If the non-party is not satisfied with the
Party’s motion to seal, the non-party must, within three (3) days of
receipt of written notice, file its own motion to seal the
Confidential Information.

(b) Notwithstanding the requirements under Paragraph 13 below,
at least three (3) days before a Party might use Confidential
Information of a non-party during any pre-trial court proceeding,
that Party shall ensure that the non-party that designated the
material receives written notice of such intended use, including the
applicable document-production page numbers and/or page and
line numbers of deposition testimony the Party intends to use. The
Party will inform the non-party that, absent objection, that
Confidential Information might be disclosed in open court and on
the public record.

(c) If the non-party that designated the material objects to potential
public disclosure of all or part of the information during the pre-
trial court proceeding, that non-party, and the notifying Party, shall
attempt to resolve their differences by, for example, redacting
Confidential Information. If no resolution is reached and the non-
party continues to object to potential public disclosure of the
information during the pre-trial proceeding, the non-party must,
within three (3) days of receipt of written notice, make a motion
(orally or in writing) for an order granting in camera treatment or
other additional protection of the non-party’s Confidential
Information.”
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1. THE PROTECTIVE ORDER SHOULD BE MODIFIED
TO REQUIRE FIVE DAYS PRIOR NOTICE OF DISCLOSURE
OF A NON-PARTY’S CONFIDENTIAL INFORMATION TO EXPERTS

The Protective Order provides that materials designated by a party or non-party as
Confidential Information may be disclosed to: (a) the Court, (b) DOJ attorneys, (c) defendants’
outside counsel, (d) authors and recipients of the Information, (e) persons who have had prior
access to the Information, and (f) the parties” experts. See Protective Order § C.9. The
Protective Order does not, however, require the parties to disclose to a non-party like Google
which experts will gain access to its Confidential Information, much less afford it an opportunity
to file a motion to prevent such disclosure where the non-party believes that disclosure to a
particular expert will harm its commercial interests.

Like disclosure in open court, disclosure of a non-party’s confidential information to the
parties’ experts has the potential of causing significant harm to the non-party and competition.

See Amfac Resorts, L.L.C. v. United States Dept. of the Interior, 143 F. Supp. 2d 7, 14-15

(D.D.C. 2003). It could cause significant harm to Google and competition in mobile markets, for
instance, if Google’s confidential Android business plans were disclosed to an expert who
happens to be employed by, is a consultant for, or otherwise regularly performs work for a
significant competitor of Google in those markets. Non-parties like Google therefore should
have an opportunity to object to disclosure of their confidential information to experts. See Bank

of N.Y. v. Meridien BIAO Bank Tanzania Ltd., 171 F.R.D. 135, 143-45 (S.D.N.Y. 1997)

(imposing pre-disclosure notice requirement). The Protective Order currently does not afford
non-parties that opportunity. Indeed, the Protective Order does not even require the parties to
inform non-parties of the identity of the experts who will have access to their confidential

material.

10
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To remedy this, Google requests that the Court require the parties to notify non-parties at
least five (5) days before disclosing their documents to retained experts. That requirement
should include an obligation on the parties to disclose the identity of their experts, as well as
their experts’ curriculum vitae listing their work history.

Specifically, Google requests that the Court replace the existing Paragraph C.9(g) with a
new Paragraph C.9(g), which would read as follows:

“(g) testifying or consulting experts retained by a Party to assist in the prosecution
or defense of this Action, including employees of the firm with which the expert
or consultant is associated or independent contractors to the extent necessary to
assist the expert’s work in this Action, may have access to materials designated as
Confidential Information but only after compliance with the following process:

(1) Any Party seeking to disclose a non-party’s Confidential
Information to a testifying or consulting expert retained by that
Party must, at least five (5) days prior to such disclosure, provide
written notice to the non-party identifying the full name, employer
and place of business of the expert, and including a current
curriculum vitae of the expert listing the expert’s professional
experience for the last five (5) years.

(ii) If the non-party who designated the material as Confidential
Information makes a motion to the Court opposing disclosure of its
Confidential Information to an expert within five (5) days after
receiving the written notice provided for above, that Confidential
Information shall not be disclosed by the Party to the testifying or
consulting expert absent a written agreement with the designating
non-party or an order of the Court requiring disclosure.”

I1l.  THE PROPOSED NOTICE REQUIREMENTS
WILL NOT PREJUDICE THE PARTIES OR THE PUBLIC

Google understands that a notice requirement, if it calls for substantial advance notice,
can be unduly disruptive to the parties’ ability to present their case. That is why Google asks for
only twenty-four hours notice before disclosure of a non-party’s confidential information in open
court during trial, for only three days’ notice before disclosure in pre-trial filings and hearings,

and for only five days’ notice before disclosure to an expert. These are narrowly tailored

11
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modifications of the Protective Order to ensure Google’s and other non-parties’ interests in
maintaining the confidentiality of their information. They should impose minimal if any
inconvenience to the parties, much less prejudice their ability to present their case. Under the
current case schedule, the parties still have several months to prepare their case for trial, and so
their counsel should be able to plan in advance which documents produced by Google they need
to share with their experts and might use at trial or at any other hearing. Indeed, if anything,
appropriate notice requirements will only give the parties greater incentives to plan their expert
testimony and exhibit lists as carefully as possible and minimize surprise at trial.

Ilustrative in this respect are the protective orders that Judge Bates and Judge Collyer of

this Court entered in, respectively, FETC v. Arch Coal, Inc., No. 1:04-cv-00534-JDB, and FTC v.

CCC Holdings, Inc., No. 1:08-cv-02043-RMC. Like this Action, both those cases involved

merger challenges by the federal government under the Hart-Scott-Rodino Act, and in both cases
the Protective Order required advance notice of open-court disclosure of confidential information
without regard to whether the information had been placed on an exhibit list or in deposition
designations:

“If counsel for a defendant or any other party plans to introduce into evidence any

document or transcript containing Confidential Material produced by another

party or by a third party, they shall provide advance notice to the other party or

third party for purposes of allowing that party to seek an order that the document
or transcript be granted in camera treatment.”

Protective Order § 12, FTC v. Arch Coal, Inc., No. 1:04-cv-00534-JDB (D.D.C. Apr. 8, 2004)

(Ex. D). See also Protective Order 11, FTC v. CCC Holdings, Inc., No. 1:08-cv-02043-RMC

(D.D.C. Dec. 9, 2008) (same) (Ex. E). Likewise, in both cases the protective orders imposed
restrictions on the disclosure of confidential information to experts well beyond what Google

asks for here. Cf. Protective Order  7(e), Arch Coal (prohibiting disclosure to experts who were

12
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“currently affiliated in any way with one of the defendants or with any other company or person
producing or selling coal in the United States”); Protective Order { 7(d), CCC Holdings
(prohibiting disclosure to experts who were “affiliated in any way with a defendant or with any
other company or person involved in the sale of computer software systems used by automobile
repair shops and insurance companies to estimate collision repair costs and replacement values
for cars driven in the United States™). There is no reason why the procedures used in those cases
could not be used to like effect here.

CONCLUSION

For the foregoing reasons, Google respectfully requests that the Court grant Google’s
motion for additional relief under the Protective Order as written above and in the accompanying

Proposed Order.*

4 Pursuant to Local Civil Rule 7(m), counsel for Google conferred in advance of filing this

motion with counsel for the United States and for the defendants, but the parties could not reach
agreement.
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Dated: September 26, 2011
AXINN, VELTROP & HARKRIDER LLP
By: /s/ Michael L. Keeley

Michael L. Keeley (No. 996081)
1330 Connecticut Avenue, N.W.
Washington, DC 20036
Telephone: (202) 912-4700
Facsimile: (202) 912-4701
mlk@avhlaw.com

John D. Harkrider (pro hac vice admission
pending)

114 West 47th Street, 22nd Floor

New York, NY 10036

Telephone: (212) 728-2200

Facsimile: (212) 728-2201
jdh@avhlaw.com

Attorneys for Non-Party Google Inc.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, STATE
OF NEW YORK, STATE OF
WASHINGTON, STATE OF CALIFORNIA,
STATE OF ILLINOIS, COMMONWEALTH .. .
AND COMMONWEALTH OF
PENNSYLVANIA, Hon. Ellen S. Huvelle
Plaintiffs,

V.

AT&T INC., T-MOBILE USA, INC., AND
DEUTSCHE TELEKOM AG,

Defendants.

[PROPOSED] ORDER
Upon review and consideration of Non-Party Google Inc.’s Motion for Additional Relief
Under the Protective Order, itisthis ___ day of , 2011, hereby
ORDERED that the motion is GRANTED,; and it is further
ORDERED that Paragraph D.13(b) of the Protective Order in this action be modified to
read as follows:

“(b) Absent a ruling by the Court to the contrary, documents or deposition
testimony designated as Confidential Information by a Party or non-party that
does not appear on an exhibit list or in deposition designations, that are admitted
into evidence at trial, will be disclosed on the public record, and any examination
relating to such information will likewise be disclosed on the public record, after
compliance with the following process:

() At least twenty-four (24) hours before any such Confidential
Information of a Party or non-party might be used by a Party at
trial, that Party shall ensure that the other Party or non-party that
designated the material receives a written notice of such intended
use, including the applicable document-production page numbers
and/or page and line numbers of deposition testimony the Party
intends to use. The Party will inform the other Party or non-party
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that, absent objection, that Confidential Information might be
disclosed in open court and on the public record.

(ii) If the Party or non-party that designated the material objects to
potential public disclosure of all or part of the information at trial,
that Party or non-party, and the notifying Party, shall attempt to
resolve their differences by, for example, redacting Confidential
Information. If no resolution is reached and the Party or non-party
continues to object to potential public disclosure of the information
at trial, the Party or non-party must, within twenty-four (24) hours
of receipt of written notice, make a motion (orally or in writing)
for an order granting in camera treatment or other additional
protection of the Party’s or non-party’s Confidential Information.”

ORDERED that the following subparts be added to Paragraph D.12 of the Protective
Order in this action:

“(a) Notwithstanding the requirements under Paragraph 13 below,
at least three (3) days before a Party includes any Confidential
Information of a non-party in a pleading, motion, exhibit, or other
paper to be filed with the Court, the Party seeking to file such
material shall ensure that the non-party that designated the material
receives written notice of the same, including the applicable
document-production page numbers and/or page and line numbers
of deposition testimony the Party intends to use, as well as the
motion to seal that the Party intends to file with the pleading,
motion, exhibit or other paper containing the non-party’s
Confidential Information. If the non-party is not satisfied with the
Party’s motion to seal, the non-party must, within three (3) days of
receipt of written notice, file its own motion to seal the
Confidential Information.

(b) Notwithstanding the requirements under Paragraph 13 below,
at least three (3) days before a Party might use Confidential
Information of a non-party during any pre-trial court proceeding,
that Party shall ensure that the non-party that designated the
material receives written notice of such intended use, including the
applicable document-production page numbers and/or page and
line numbers of deposition testimony the Party intends to use. The
Party will inform the non-party that, absent objection, that
Confidential Information might be disclosed in open court and on
the public record.

(c) If the non-party that designated the material objects to potential
public disclosure of all or part of the information during the pre-
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trial court proceeding, that non-party, and the notifying Party, shall
attempt to resolve their differences by, for example, redacting
Confidential Information. If no resolution is reached and the non-
party continues to object to potential public disclosure of the
information during the pre-trial proceeding, the non-party must,
within three (3) days of receipt of written notice, make a motion
(orally or in writing) for an order granting in camera treatment or
other additional protection of the non-party’s Confidential
Information.”

ORDERED that Paragraph C.9(g) of the Protective Order in this action be modified to
read as follows:

“(g) testifying or consulting experts retained by a Party to assist in the prosecution
or defense of this Action, including employees of the firm with which the expert
or consultant is associated or independent contractors to the extent necessary to
assist the expert’s work in this Action, may have access to materials designated as
Confidential Information but only after compliance with the following process:

(1) Any Party seeking to disclose a non-party Protected Person’s
Confidential Information to a testifying or consulting expert
retained by that Party must, at least five (5) days prior to such
disclosure, provide written notice to the non-party identifying the
full name, employer and place of business of the expert, and
including a current curriculum vitae of the expert listing the
expert’s professional experience for the last five (5) years.

(ii) If the non-party who designated the material as Confidential
Information makes a motion to the Court opposing disclosure of its
Confidential Information to an expert within five (5) days after
receiving the written notice provided for above, that Confidential
Information shall not be disclosed by the Party to the testifying or
consulting expert absent a written agreement with the designating
non-party or an order of the Court requiring disclosure.”

SO ORDERED.

ELLEN SEGAL HUVELLE
United States District Judge



Case 1:11-cv-01560-ESH Document 34-4  Filed 09/26/11 Page 1 of 2

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, STATE
OF NEW YORK, STATE OF
WASHINGTON, STATE OF CALIFORNIA,
STATE OF ILLINOIS, COMMONWEALTH . .
OF MASSACHUSETTS, STATE OF OHIO, Civil Action No. 1:11-cv-01560-ESH

AND COMMONWEALTH OF
PENNSYLVANIA, Hon. Ellen S. Huvelle
Plaintiffs,
V.

AT&T INC., T-MOBILE USA, INC., AND
DEUTSCHE TELEKOM AG,

Defendants.

DECLARATION OF JOHN D. HARKRIDER IN SUPPORT OF NON-PARTY GOOGLE
INC.’S MOTION FOR ADDITIONAL RELIEF UNDER THE PROTECTIVE ORDER

JOHN D. HARKRIDER hereby declares as follows:
1. My name is John David Harkrider and I am a partner in the law firm of Axinn, Veltrop &
Harkrider LLP, which represents non-party Google Inc. in the above captioned matter.

2. Attached hereto are true and correct copies of the following:

Exhibit Description - -
A Cecilia Kang, AT&T. T-Mobile Score in U.S. Court, Wash. Post, Sept. 22,
L _ 2011, at Al14. _
B Edward Wyatt, U.S. Files Lawsuit To Block Merger Of Phone Rivals, N.Y.
Times, Sept. 1, 2011, at Al. o -
C Op., State of New York v. Microsoft Corp., No. 98-cv-1233, 2002 WL 818073
| | (D.D.C. Apr.29,2002). )
D Protective Order, FTC v. Arch Coal. Inc., No. 1:04-cv-00534-JDB (D.D.C.
Apr. 8, 2004). B |
E Protective Order, FTC v. CCC Holdings, Inc., No. 1:08-cv-02043-RMC
(D.D.C. Dec. 9, 2008). o
15} Declaration of John Janhunen in Support of Non-Party Google Inc.’s Motion
| B for Additional Relief Under the Protective Order (Sept. 26, 2011).
G Fed. Trade Comm. & Dept. of Justice, Antitrust Guidelines for Collaborations
Among Competitors (Apr. 2000). |
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I declare under penalty of perjury that the foregoing is true and correct.

Executed on the 26" day of September, 2011 at New York, T;(\ ork A
John D“.n_ Har md ac vice admission
pending) | | o
AXINN VL‘LTROP & HARKRIDER LLP

114 West 47" Street
New York, NY 10036
(212) 728-2210

Michael L. Keeley (No. 996081)

AXINN, VELTROP & HARKRIDER LLP
1330 Connecticut Avenue, N.W.
Washington, D.C. 20036

(202) 912-4700
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Westlaw NewsRoom
9/22/11 WASHINGTONPT Al4 Page 1

9/22/11 Wash. Post (Wash., D.C.) Al4
2011 WLNR 18940621

Washington Post, The (Washington, D.C.)
Copyright 2011 The Washington Post

September 22, 2011
Issue DAILY
Section: Main (A Section)
AT& T, T-Mobile score inU.S. court
Cecilia Kang

A federal judge Wednesday granted small wins to AT& T and T-Mobile in the first hearing of the Justice Depart-
ment's lawsuit to block the companies' $39 billion mega-wireless merger.

Judge Ellen Huvelle of the U.S. District Court of the District of Columbia set a Feb. 13 trial date - earlier than Jus-
tice requested - and declined for now rival Sprint Nextel's request to join the suit, which would have complicated the
proceedings.

The decisions take some pressure off AT&T as it works to avoid steep penalties if the deal isn't completed by Sep-
tember 2012. By leaving Sprint out of Justice's case, AT&T and T-Mobile won't have to deal with new arguments
from a rival to block the deal. And if a settlement is reached out of court, the companies won't have to deal with
more opponents, analysts said.

Huvelle said Sprint's participation would prolong the trial, which she said would last four to six weeks. And she
acknowledged the business constraints facing the companies if litigation runs long.

"It's in no one's interest to be overwhelmed" by the process, Huvelle told a courtroom packed with reporters, anti-
trust lawyers and federal officials.

AT&T has argued that the trial date is significant because of key deadlines in the merger contract. If the deal isn't
completed by September 2012, AT&T would have to hand over $3 billion in cash and an estimated $3 billion worth
of spectrum and fees to T-Mobile's parent, Deutsche Telekom.

"We need to have the cloud of uncertainty removed," said AT&T lawyer Mark Hansen. "We're already a month
beyond where we want to be."

ATE&T said the company is still interested in a settlement as it prepares for trial.

"We are hopeful that we can reach a solution with the DOJ that addresses their concerns, but if not, we will be well

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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prepared for trial," the company said in an e-mailed statement.

But a person familiar with Justice's thinking said government officials will find it difficult to reach a compromise
that allays its concerns that the merger violates antitrust laws by overly concentrating national and local markets.

Justice's acting antitrust head, Sharis Pozen, has said the "door is open™ to discussions with the firms. But a person
who spoke on the condition of anonymity because of the ongoing litigation said it appeared that federal officials
were fully preparing to litigate the case.

Justice has said the deal, which would combine the second- and fourth-largest carriers, would lead to higher cell-
phone prices and fewer consumer options.

kangc@washpost.com
---- INDEX REFERENCES ---
COMPANY: SPRINT NEXTEL CORP; SPRINT; SPRINT SP ZOO; JUSTICE; JUSTICE DEPARTMENT

NEWS SUBJECT: (Legal (1LE33); Antitrust Regulatory (LAN52); Mergers & Acquisitions (LME39); Monopolies
(1MO68); Major Corporations (LMA93); Economics & Trade (1EC26); Corporate Groups & Ownership (1X009);
Business Litigation (1BU04); Corporate Events (1CR05); Government Litigation (1GO18); Regulatory Affairs
(1RE5S1); Business Management (1BU42); Business Lawsuits & Settlements (1BU19))

INDUSTRY: (Electronics (1EL16); Telecom Regulatory (1TE65); Telecom Carriers & Operators (1TE56); Con-
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(1C062); Consumer Electronics (1C061); Telecom (1TE27); Telecom Consumer Equipment (1TEQ3))
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Westlaw NewsRoom
9/1/11 NYT Al Page 1

9/1/11 N.Y. Times Al
2011 WLNR 17309522

New York Times (NY)
Copyright 2011 The New York Times Company

September 1, 2011
Section: A
U.S. Files Lawsuit To Block Merger Of Phone Rivals
EDWARD WYATT

Justice Dept sues to block the proposed $39 billion merger between AT& T and T-Mobile USA, arguing that keep-
ing them separate would preserve competition in the wireless industry and even help save jobs of American workers;
suit sets up an antitrust battle and could take years to wind its way through the courts; photo (M)

WASHINGTON -- The Justice Department on Wednesday sued to block the proposed $39 billion merger between
the cellphone giants AT& T and T-Mobile USA, arguing that keeping them separate would preserve competition in
the wireless industry and even help save jobs of American workers.

In a lawsuit filed in Federal District Court here, the Justice Department argued that the proposed deal, which would
join the nation's second- and fourth-largest wireless phone carriers, would result in higher prices and give consumers
fewer innovative products. The companies disputed those assertions, and labor unions that support the deal said that
the merger would add jobs, not cost them.

"The view that this administration has is that through innovation and through competition, we create jobs," said
James M. Cole, the deputy attorney general, at a news conference announcing the lawsuit. Mergers usually reduce
jobs through the elimination of redundancies, he said, "so we see this as a move that will help protect jobs in the
economy, not a move that is going in any way to reduce them."

The lawsuit, which could take years to wind its way through the courts, sets up a prominent antitrust battle -- a rarity
since the election of President Obama, who campaigned with promises to revitalize the Justice Department's polic-
ing of mergers and their effects on competition, which he said had declined significantly under the Bush administra-
tion.

AT&T said it would fight the lawsuit. "We plan to ask for an expedited hearing so the enormous benefits of this
merger can be fully reviewed," Wayne Watts, an executive vice president and general counsel at AT&T, said in a
statement. "The D.O.J. has the burden of proving alleged anticompetitive effects, and we intend to vigorously con-
test this matter in court.”

Deutsche Telekom, the German parent of T-Mobile USA, said that the Justice Department "failed to acknowledge
the robust competition in the U.S. wireless telecommunications industry and the tremendous efficiencies associated
with the proposed transaction, which would lead to significant customer, shareholder and public benefits."

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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AT&T has been actively involved in discussions with both the Justice Department and the Federal Communications
Commission since the proposal was announced in March. The company has indicated that it would consider divesti-
tures or other business actions to allow the deal to go forward.

But Justice Department officials said that those discussions led it to believe that it would be difficult to arrange con-
ditions under which the merger could proceed. "Unless this merger is blocked, competition and innovation will be
reduced, and consumers will suffer,” said Sharis A. Pozen, acting assistant attorney general in charge of the antitrust
division. Offering AT&T only a glimmer of hope, she added that the department's "door is open" to discuss possible
remedies.

Both the F.C.C. and the Justice Department would need to approve the merger, and though they consider a proposed
combination on different scales, they usually reach the same conclusion. The F.C.C., which has never approved a
significant merger that the Justice Department is challenging in court, hinted that it was leaning in the same direction
of blocking the AT& T deal with T-Mobile.

"Competition is an essential component of the F.C.C.'s statutory public interest analysis," said Julius Genachowski,
the F.C.C. chairman. "Although our process is not complete, the record before this agency also raises serious con-
cerns about the impact of the proposed transaction on competition."

Consumer advocacy groups cheered the administration's move. "This announcement is something for consumers to
celebrate," said Parul P. Desai, the policy counsel for Consumers Union. "We have consistently warned that elimi-
nating T-Mobile as a low-cost option will raise prices, lower choices and turn the cellular market into a duopoly
controlled by AT& T and Verizon."

Harold Feld, legal director of Public Knowledge, a nonprofit group, said that "fighting this job-killing merger is the
best Labor Day present anyone can give the American people." Labor groups, however, have generally supported
the merger, in part because a substantial number of AT& T employees are members of the Communication Workers
of America, while T-Mobile is a largely nonunion company.

Mr. Cole said the department thought that an independent T-Mobile would be more likely to expand its business and
add jobs, while mergers often eliminate jobs.

Critics have faulted the Obama administration for not doing more to block big corporate mergers. Those involving
Comcast and NBC Universal, Ticketmaster and Live Nation, and United and Continental Airlines were all approved
with conditions attached.

But the challenge to the merger makes the future of an independent T-Mobile more of a question than before the
deal was announced. Deutsche Telekom has said it does not want to continue to invest in the American wireless
market, preferring to focus on the growth of its telecommunications business in Europe.

Before AT& T announced plans to buy T-Mobile, there was consistent speculation that a merger between T-Mobile
and Sprint Nextel, the third-largest provider, was in the works. But such a deal seems unlikely in light of the argu-
ments mustered by the Justice Department against the AT&T deal.

Those arguments include the assertion that a combination that took the number of nationwide wireless phone pro-
viders down to three from four would harm competition, because the four nationwide service providers already ac-
count for more than 90 percent of the mobile wireless connections nationwide.

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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The proposed merger has been a topic of robust debate in Congress, where both houses have held committee hear-
ings on the merger. At one of them in May, Randall L. Stephenson, the chief executive of AT& T, tried to convince
lawmakers that AT& T and T-Mobile should not even be considered as competitors.

He later abandoned that assertion, going back to the company's main point: While the two companies are competi-
tors, plenty of other competition exists in local wireless markets, with most potential customers having a choice
among at least five providers.

"Certain critics may attempt to create a myth that only a few national competitors exist, but wireless competition
occurs primarily on the local level," Mr. Stephenson said.

The Justice Department turned some of AT&T's own statements against it, however. "As AT&T acknowledged less
than three years ago during a merger proceeding,” referring to AT&T's acquisition of Centennial Wireless, "it aims
to 'develop its rate plans, features and prices in response to competitive conditions and offerings at the national lev-
els -- primarily the plans offered by the other national carriers,' " the Justice Department said in its lawsuit. "As
AT&T recognized, 'the predominant forces driving competition among wireless carriers operate at the national
level.' That remains the case today."

PHOTO: James Cole, deputy attorney general, and Sharis Pozen, acting assistant attorney general in the antitrust
division, announced the lawsuit to stop AT&T's proposed acquisition of T-Mobile. (PHOTOGRAPH BY STEPHEN
CROWLEY/THE NEW YORK TIMES) (B4)

---- INDEX REFERENCES ---

COMPANY: CONTINENTAL AIRLINES INC; NBCUNIVERSAL MEDIA LLC; TICKETMASTER LLC; FED-
ERAL COMMUNICATIONS COMMISION; COMCAST CORP; FEDERAL COMMUNICATIONS COMMIS-
SION; JUSTICE DEPARTMENT; TICKETMASTER

NEWS SUBJECT: (Labor Unions (1LA31); Legal (1LE33); Antitrust Regulatory (LAN52); Judicial (1JU36);
Mergers & Acquisitions (IME39); HR & Labor Management (LHR87); Monopolies (1MO68); Major Corporations
(IMA293); Executive Personnel Changes (1EX23); Economics & Trade (LEC26); Corporate Groups & Ownership
(1X009); Employment Law (1EM67); Business Litigation (1BU04); Corporate Events (1CR05); Government Liti-
gation (1GO18); Business Management (1BU42); Business Lawsuits & Settlements (1BU19))

INDUSTRY:: (Electronics (1EL16); Telecom Carriers & Operators (1TE56); Mobile Phones & Pagers (1WI107);
Internet Regulatory (1IN49); Consumer Products & Services (1C062); Internet (1IN27); Consumer Electronics
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H
Only the Westlaw citation is currently available.

United States District Court, District of Columbia.
STATE of New York, et al., Plaintiffs
V.
MICROSOFT CORPORATION, Defendant.

No. CIV.A. 98-1233(CKK).
April 29, 2002.

ORDER
KOLLAR-KOTELLY, District J.

*1 Pending before the Court is a request by non-
Party Qwest Communications International, Inc.
(“Qwest™) that a particular document be received into
evidence under seal and that any inquiry regarding
the document be conducted under seal in a closed
courtroom. Qwest Services Corporation ™ Senior
Vice President for Corporate Strategy Gregg Suther-
land has been presented as a witness by Defendant
Microsoft in conjunction with a hearing being held
on the appropriate remedy for antitrust violations
found by the District Court in this case and affirmed
by the Court of Appeals. Having received proffers
from Qwest and the Plaintiff Litigating States and
upon review of the document, the Court concludes
that Qwest's motion to seal the document and to close
the courtroom for a limited period of time shall be
granted.

FN1. Qwest Services Corporation is a
wholly owned subsidiary of Qwest Commu-
nications International, Inc.

Pursuant to Qwest's motion, the Court discussed
the issue with counsel for Plaintiffs, Microsoft, and
Qwest on the record in a bench conference, the tran-
script of which remains under seal. To summarize,
during his cross-examination of Mr. Sutherland,
counsel for Plaintiffs plans to ask questions regarding
a Joint Marketing Agreement (“JMA”) entered into
between Qwest and Defendant Microsoft Corpora-
tion. Mr. Sutherland's responses to this line of ques-
tioning are likely to elicit Qwest's confidential busi-
ness information. Similarly, display of the JMA itself
in open court would reveal Qwest's confidential busi-

Page 1

ness information. Qwest proffered and explained dur-
ing its sealed colloquy with the Court and the parties
that release of this sensitive corporate information
would cause substantial harm to Qwest's competitive
position. The parties and Qwest agree that the rele-
vant portion of the cross-examination and redirect
should be conducted under seal and that the JMA
should be maintained in the record under seal.

Case law from the D.C. Circuit acknowledges
that, in general, “[t]he first amendment guarantees the
press and the public a general right of access to Court
proceedings.” Washington Post v. Robinson, 935
F.2d 282, 287 (D.C.Cir.1991). However, this right of
access is far from absolute, as courts have recognized
numerous exceptions to the general rule of openness.
See Nixon v. Warner Communications, 435 U.S. 589,
598 (1978) (listing various exceptions). Although
much of the available case law on the subject of
openness arises in the criminal context, the “pre-
sumption of openness” applies in the civil context as
well. See Johnson v. Greater Southeast Community
Hosp. Ctr., 951 F.2d 1267, 1277 (D.C.Cir.1991).
This presumption may be overcome “by an overrid-
ing interest based on findings that disclosure is essen-
tial to preserve higher values and is narrowly tailored
to serve that interest.” Press—Enterprise Co. v. Su-
perior Court of California, 464 U.S. 501, 510 (1984).
Protecting an entity's “competitive standing” through
retained confidentiality in business information has
been recognized as an appropriate justification for the
restriction of public or press access. Nixon, 935 F.2d
at 287.

*2 The D.C. Circuit has elaborated that a court
contemplating restricting access to court documents
should consider the following six factors:

(1) the need for public access to the documents at
issue; (2) the extent to which the public had access
to the documents prior to the sealing order; (3) the
fact that a party has objected to disclosure and the
identity of that party; (4) the strength of the prop-
erty and privacy interests involved; (5) the possibil-
ity of prejudice to those opposing disclosure; and
(6) the purposes for which the documents were in-
troduced.

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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See United States v. Hubbard, 650 F.2d 293,
317-22 (D.C.Cir.1980). Applying these factors, the
Court finds that there is no particular need for public
access to the JMA and the testimony relating thereto,
aside from the more generalized public interest in
these judicial proceedings. The Court notes that the
JMA was produced under special circumstances re-
quiring an amendment to the Court's May 27, 1998,
Protective Order to ensure the maintenance of confi-
dentiality. Since its production, the JMA has been
treated as “Highly Confidential” pursuant to the Pro-
tective Order and the April 24, 2002, supplement
thereto. Qwest, a third party, has clearly objected to
disclosure of this information in open court and has
displayed strong property and privacy interests in
maintaining the confidentiality of the information at
issue. As noted above, the relevant document and
testimony will be introduced as part of the Plaintiff
Litigating States' cross-examination and redirect of
Mr. Sutherland.

Having reviewed the relevant document and, in
light of Plaintiffs' proffered line of inquiry and
Qwest's proffered business interest in maintaining
confidentiality, the Court finds that any release, via
testimony or display of the JMA, would result in
“clearly defined and very serious injury” to Qwest's
business interest. United States v. Exxon Corp., 94
F.R.D. 250, 251 (D.D.C.1981) (quoting United States
v. International Business Machines, Corp., 67 F.R.D.
40, 46 (S.D.N.Y.1975)). As a result, the Court con-
cludes that Plaintiffs' inquiry regarding the JMA, as
well as any redirect examination, should be con-
ducted under seal, in a closed courtroom. Likewise,
the Court concludes that the JMA itself should be
filed under seal. In this regard, the Court notes that
the closure of the courtroom and the sealing of the
document and testimony are narrowly tailored to in-
clude only the specific information which, if released,
would be detrimental to Qwest's business interest.
See Press—Enterprise, 464 U.S. at 510. The relevant
information has heretofore remained confidential and
would not become public but for its use in these pro-
ceedings. Other portions of the cross-examination
and redirect of Mr. Sutherland will be held in open
court and on the public record, as will all other ap-
propriate portions of evidence in this proceeding.

Accordingly, it is this 29th day of April, 2002,
hereby

Page 2

*3 ORDERED that the above-specified portions
of proceedings in this case shall be conducted under
seal; and it is further

ORDERED that the JMA shall be filed under
seal.

SO ORDERED.

D.D.C.,2002.

State of New York v. Microsoft Corp.

Not Reported in F.Supp.2d, 2002 WL 818073
(D.D.C)

END OF DOCUMENT
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA |
o | )
FEDERAL TRADE COMMISSION, )
' )
Plaintiff, )
v, ) |
) 1:04CV00534 (IDB)
ARCH COAL, INC., et al,, )
' 3
Defendants. ) - o
| | ; APR 08 2004
STATE OF MISSOURY, et al., ) HAGY MAYER WHITTINGTON,
' ) US. DISTRILT COURY
- Plaintiffs, ) ’ '
, ' ) >
V. ) '
o ISR )
J ARCH COAL, INC., et al., )
I . : ) _ e e —
oo : Defendanis, )
|  PROTECTIVE ORDER

A In the interest of ensuting that matters raised by this proceeding are open to the public,
and at the same time to ensure that confidential information submitted by_ a defendant or any third
parties, whether pursuant to ‘domp.ulsory process or voluntarily, is not improperly disclosed, IT IS

HEREBY ORDERED THAT:

1. As used in this Order, "Confidential Information’ or “Confidential Material" shall '
refer to any document or portion thereof that contains competitively sensitive information,
including trade secrets or other confidential research, development, commercial or financial

j information, as such terms are used in Rule 26(c)(7) 'Qf the Federal Rules of Civil Procedure and
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Section 6(f) of the Federal Trade Commission Act, as amended, énd in the cases so construing |
them, and in any rules 'promulgated pursuant to or in implementation of them. "Document” shall
tefer to any discc;JVerable writing or recording, as defined in Rule 1001 of the Federal Rules of
Evidence, or transcript of oral testimony in the possession of a party of 2 third party, as well as to
any discoverable materials previouslsr obtained Ey the Federal Trade Commission ("FTC") during
its pre—.cor_nplaint investigation. | |
2. Any document or portio_n thereof submitted to the 'FTC during its investigation by
a defendant or by a third pa‘rty. pursuant to compulsory process, 61' voluntarily in lien of
compulsory process ,th.a't has been or is désignated as confidential by the submitting party, or that
3 is sﬁbj ecttoa requeét for confidentiality, or ariy information taken froni the confidential portion. -
bf such a document or any documents or information submitted to the FTC pursuant to the Hart-

- Scott-Rodino Antitrust Bnprovements Act of 1976 Clayton Act § 7A,15US.C. § 18a, shall be .

treated as “Conﬁdent[al” (as prowded In Paragraph 6 hereof) for purposes of tths Order The
identity of a third party stibmitting such_conﬁdenhal matenal also shall be treated as Confidential
for the purposes of this Order Where the‘ third-party submitter has reqﬁested such confidential
treatment, but sucﬁ protection shall expire 24 hours after notice has been given that defense
counsel wish to discld'sé thé identity of that third party submitter to a defendani unless the third
party or the FTC applies to the Court for an order precluding such disclosure.

3. The partle.,, in complymg with informal discovery requests or mscovery requests
served upon them pursuant to the Federal Rules of Civil Procedure, may designate any documerit

or portion thereof submitted in response to such discovery requests as Confidential Material,
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including dOc:ur'n_ents‘ obtained by them from third parties pursuant to discovery or as otherwise
obta:b;ted. |

4. The parties, in éonducting discovery froﬁ third parties, shall attach to such
discovery requests a copy of this Order so as to apprise such third parties of their rights herein. A
third party ma& designate' as Confidential Material any document or portion thereof submitted by
it in response to discovery in this proceeding.

5. A designation that a document is Confidential shall constitute a representation to
the Court, in good faith and éfter careful determination, that the mﬁterial is ot reésonably
believed to be a]r‘eé.dy in the public domain and thaf counsel believes the material so designated
+# constitutes Confidential Material as defined in Paragraph 1 of this Order:
| 6. . . Matetial may be designated as Confidential by placing on or afﬁ%ing to the

documnient cottaining such material (in- such manner ag will tiot interfere with the Jegibility

thereof), a notice indiéaﬁng that the mjaieﬁal 1s "CONFIDENTIAL" or “FILED UNDER SEAL”
or any other ai:‘propriate _notice. Masked copies of docuiments may Be produced w]_:teré the
portions masked contain privileged matter, provided that the copy produced shall _indicafe at the
appropriate point that portions have been deleteci and the reasons therefor.

7. Material designated as “CONF]DENTIAL” shall be disclosed only to: (a) the
Coﬁt and ;iecessary Court employees and staff; (b) FTC counsel, theii associated attorneys, and
other employees or ﬁ:onsultants (including expert witnesses) of the FTC; (c) the Plaintiff States’
Attorneys General, their associated attorneys, oth'er employees of their offices, and any

consultants (including expert witiiesses) of the Plaintiff States; (d) outside counsel of record for
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defendants ("Qﬁtside couﬁsel*'), their associated: attorneys gnd other employees of their law
firm(s), pr'ovided"they are not employees of a dgfeﬁdant; and (&) anyone rétained .to assist outside
counsel in the preparation or trial of this action (including expert witnesses and othef
consultants), provided.they are not cﬁi‘rently affiliated in any way with one of the defendants or |
with any other company or person producing or selling coal in the United States.

8. Disclosurs of Confidential Information to any person described in Paragraph 7 of

 this Order shall be only for the purposes of the preparation, hearing, and any appeal of this

proceeding and any subsequent administrative proceeding arising from this tra;nséction, and for
no other purpose whatsoever.

59, - Notwithstanding Paragraphs-7 and 8, the FTC may, subject to taking appropriate
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: Parag’fﬁph 2 of this Order to the extent peﬁm&ed;by'the. confidenfiality provisions of applicable

Jaw and Commission rules, and (2) disclose and use confideniial information obtairied pursiant

to thls Ordef in responding tol 4 forma_l Vrequest or subpoena from either House of Congre_ss or
from any committee or Slilijcqmmittee of the Cdngre'ss, consistent with applicable law, including
Section 7A(h) of thé Clayton Act or Sections 6(f) and 21 of the F ederal Trade Cormmission Act.
10. .Ifa party desires to disclose Confidential Material to..any person 6&1&1‘ than those
referred to in Paragraphs 7-9 hereéf (a “New Person™), tﬁe pé';l'ty seeking ﬁsciosﬁe shall inform
both the paity that prodﬁced the material and the submitter of the material to this effeét._ Such

notice shall identify those materials sought to be disclosed with specificity (i.e., by document

conftrol numbers, deposition transcript page and line reference, or other means sufficient easily to -
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locate such materials), and the specific New Person (by name and business éfﬁliation) to whom
such material is to. bé disé_losed. The producing party and/or the submitter may object to the
disclosure of the Confidential Mateﬁal toj the New Person by providing the party seekiﬁg
disclosure with a wntten st&témént of the reasons for the objection. I_fthé producing party and/or
the submitter objects within five (5) business days, the party seeking disclosure _.shall not disclose
tﬁe Confidential Material to tﬁe New Person, absent written agresment with the obj ector(sj or
order of the Court. If no objection is made to the proposed disclosure of the Confidential
Material within five (5) business days, such material may be diéclosed fo the New Person.

11. In the event that any Confidential Material is contained in any pleading, motioﬁ,

;exhlblt or other pap er (co]lectlvely the "papers")’ ﬁled or to ‘be filed with the Clerk of the Court

- the Clerk shall. be so mformed by the party filing such papers, ‘and such papers sha]l be ﬁled

T under seal. “To the extent that such matenal Was. ongmally submitted by a third party, the party .

mcludmg the materlals it its papers shall nnmedlately notify the submltter of such inclusion.
Confidential Majerial contained in the papers (including materials from both parties and third
parties) shall 'r'ema:iﬁ under seal until firther order of this Court; provided, however, that such
pai)eis- may be furnished. to persons or entities who may rec;eivé co.nﬁdential material pursuant to
paragl"aphs.'?, 8,.9 or 10. Upbn or after filing any paper containing Confidential Mateﬁél, the
ﬁlin‘gpa’rty my file on the p‘ﬁblic_recdrd a duplicate copy of the paper that does not reveal Sugh
mat‘eﬁal. Fm;the'r, if the protection for any such material expires, a party may file on_the public

record & duplicate copy which also contains the formerly protected material.
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12.  If counsel for a defendant or any other party plans to infroduce into evidence any
document or transcript containiﬂg Confidential Material produced by another party or by a third
party, they shall ﬁrovide advance notice to the other party or third party for purposes of allowing

that party to seek an order that the document or transcript be granted in camera treatment. Except

where such an order is granted, all documents and transcripts shall be part of the public record.
Where in camera treatmeént is granted, a duplicate copy of such document or transcript with the
confidential material deleted therefrom may be placed on the publié record.

13. At the time that participation in this proceeding or any subsequent administrative

proceeding by any person'described inPa.ragraph 7or10 of this Order concludes, all copies of
. documents or portions thereof demgﬂated conﬁden‘nal that are in the possessmn of such person,
e _':together mthaﬂ notes, memorangda or other papers contammg Con;ﬁdentlal Informatlon, shafl be -

= lreturned by such person to counsel provided, however, that the FTC's obligations under this.

-paragraph shall be goveriied by the | proy;slcns of Rule 4.12 of the FTC's Rules of Practice, 16

CFR.§4.12.

‘14.  The inadvertent or mistaken disclosure by a producing party of Confidential

Information shall not constitute a waiver of any claim of confidentiality ¢xcept where: (a) the

. producing party notifies a receiving party in writing of such inadvertent or mistaken disclosure

within ten (10) business days of becoming aware of such disclosure, and (b) within thirty (30)
days of such notice, the producing party fails to provide properly re-designated documents to the
receiving party. During the ﬂnrty (30) day period after notice, the 1ﬁaterials shall be treated as

designated in the producing party’s notice. Upon receipt of properly re-designated docunients, .
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| the receiving party shall return all nmumarked or incorrectly designated docﬂmenté and other
materials to the producing party within five (5) business days. The receiving party shall not

1 retain copies thereof and shall treat infotmation contained in said docurments and matsrials and

i : any summaries or notes thereof as approﬁriately marked pﬁrsuant to the producing party’s notice.
| 15. Nothing in this Order shall be construed to effect an -abrogation, walver, or

' liditation of any kind on thie right of the parties or third parties to assert any applicable discévéry
; | or trial privilege, or io set-ak an brdgr modifying the terms of this Order.

D STATES DISTRICT JUDGE

-4 v Dated: April- 82004

u{'
|
ii,
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FEDERAL TRADE COMMISSION, )
600 Pennsylvania Avenue, N.W. )
Washington, D.C. 20580 )
)
Plaintiff, )

V. ) No. 1:08-cv-02043 (RMC)
)
CCC HOLDINGS, INC. )
222 Merchandise Mart Plaza, Suite 900 )
Chicago, IL 60654 )
)
and )
)
AURORA EQUITY PARTNERS III L.P., )
10877 Wilshire Boulevard, Suite 2100 )
Los Angeles, CA 90025 )
)
Defendants. )

PROTECTIVE ORDER

To ensure that matters raised by this proceeding are open to the public to the extent
possible, and also that confidential information submitted by a defendant or any third party,
whether pursuant to compulsory process or voluntarily, is not improperly disclosed, IT IS
HEREBY ORDERED:

1. As used in this Order, “confidential material” or “confidential information” shall
refer to any document or portion thereof that contains competitively sensitive information,
including trade secrets or other confidential research, development, commercial or financial
information, as such terms are used in Rule 26(c)(1)(G) of the Federal Rules of Civil Procedure
and Section 6(f) of the Federal Trade Commission Act, and in the cases so construing them, and
in any rules promulgated pursuant to or in implementation of them. “Document” shall refer to
any discoverable writing or recording, as defined in Rule 1001 of the Federal Rules of Evidence,
or transcript of oral testimony in the possession of a party or a third party.

2. Any document or portion thereof submitted by any person during a Federal Trade

Commission (“FTC”) investigation by any person that is entitled to confidentiality under the

3
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Federal Trade Commission Act, the Hart-Scott-Rodino Antitrust Improvements Act of 1976, or
any regulation, interpretation, or precedent concerning documents in the possession of the
Commission, as well as any information taken from any portion of such document, shall be
treated as confidential material for purposes of this Order. The identity of a third party
submitting such confidential material shall also be treated as confidential material for the
purposes of this Order where the submitter has requested such confidential treatment, but defense
counsel shall be permitted to disclose the identity of that third party submitter to a defendant 24
hours after notice has been given by defense counsel to the FTC that defense counsel intends to
disclose the identity of that third party submitter to a defendant unless the third party or the FTC
applies to the Court for an order precluding such disclosure.

3. The parties and any third parties, in complying with informal discovery requests
or discovery requests served upon them pursuant to the Federal Rules of Civil Procedure, may
designate any document or portion thereof submitted in response to such discovery requests as
confidential material, including documents obtained by them from third parties pursuant to
discovery or as otherwise obtained.

4. The parties, in conducting discovery from third parties, shall attach to such
discovery requests a copy of this Order so as to apprise such third parties of their rights herein.

5. A designation of confidentiality shall constitute a representation to the Court, in
good faith and after careful determination, that the material is not reasonably believed to be
already in the public domain and that counsel believes the material so designated constitutes
confidential material as defined in Paragraph 1 of this Order.

6. Material may be designated as confidential by placing on or affixing to the
document containing such material (in such manner as will not interfere with the legibility
thereof), or, if an entire folder or box of documents is confidential, by placing or affixing to that

folder or box, the designation “CONFIDENTIAL” or “FILED UNDER SEAL” or any other
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appropriate notice, together with an indication of the portion or portions of the document
considered to be confidential material.

7. Confidential material shall be disclosed only to: (a) appropriate judges and court
personnel; (b) FTC counsel, their associated attorneys, FTC Commissioners, and other
employees or consultants of the FTC; (c) outside counsel of record for defendants (“‘outside
counsel”), their associated attorneys and other employees of their law firm(s), provided they are
not employees of a defendant; (d) anyone retained to assist outside counsel in the preparation or
trial of this action (including expert witnesses and other consultants), provided they are not
affiliated in any way with a defendant or with any other company or person involved in the sale
of computer software systems used by automobile repair shops and insurance companies to
estimate collision repair costs and replacement values for cars driven in the United States, and (e)
any person who has been identified as an author or recipient of such confidential material, or who
is an employee of the party (or its subsidiaries) or third party who produced the material.

8. Disclosure of confidential material to any person described in Paragraph 7 of this
Order, or to any other person pursuant to Paragraph 12 of this Order, shall be only for the
purposes of the preparation, hearing, and any appeal of this proceeding and any subsequent
administrative proceeding arising from this transaction, and for no other purpose whatsoever.

9. Notwithstanding Paragraphs 7 and 8, the FTC may, subject to taking appropriate
steps to preserve confidentiality: (1) disclose and use information that is confidential under
Paragraph 2 of this Order to the extent permitted by the confidentiality provisions of applicable
statutes and Commission rules, and (2) disclose and use confidential information obtained
pursuant to this Order (a) in responding to a formal request (upon a majority vote or upon a
Chairman’s signature) or subpoena from either House of Congress or from any committee or
subcommittee of the Congress, consistent with applicable law, including Section 7A(h) of the
Clayton Act or Sections 6(f) and 21 of the Federal Trade Commission Act; and (b) in responding

to a federal or state access request under Commission Rule 4.11(c), 16 C.F.R. § 4.11(c).
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10.  Inthe event that any confidential material is contained in any pleading, motion,
exhibit or other paper (collectively the “papers”) filed or to be filed with the Clerk of the Court,
the Clerk shall be so informed by the party filing such papers, and such papers shall be filed
under seal. To the extent that such material was originally submitted by a third party, the party
including the materials in its papers shall immediately notify the submitter of such inclusion.
Confidential material contained in the papers (including confidential material from both parties
and third parties) shall remain under seal until further order of this Court; provided, however,
that such papers may be furnished to persons or entities who may receive confidential material
pursuant to Paragraph 7. Upon or after filing any paper containing confidential material, the
filing party may file on the public record a duplicate copy of the paper that does not reveal
confidential material. Further, if the protection for any such material expires, a party may file on
the public record a duplicate copy which also contains the formerly protected material.

11.  If counsel for a defendant or any other party plans to introduce into evidence any
document or transcript containing confidential material produced by another party or by a third
party, they shall provide advance notice to the other party or third party for purposes of allowing
that party to seek an order that the document or transcript be granted in camera treatment. If
such party wishes in camera treatment for the document or transcript, the party shall file an
appropriate motion with the court within five days after it receives such notice. Except where
such an order is granted, all documents and transcripts shall be part of the public record. Where
in camera treatment is granted, a duplicate copy of such document or transcript with the
confidential material deleted therefrom may be placed on the public record.

12.  Inthe event any party seeks to disclose, to any person other than a person listed in
Paragraph 7, any document or other material, or portion thereof, categorized as confidential
under the terms of Paragraph 2 of this Order (“Paragraph 2 Material”), that is not “confidential
material” as defined in Paragraph 1 of this Order, the party may identify to plaintiff, in writing,

the material the party proposes to disclose and the name and title or position of each person to
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whom the party proposes to disclose the material and request plaintiff to notify the submitter of
the Paragraph 2 Material of the party’s request. Following receipt of such request, plaintiff shall
promptly notify the submitter of the Paragraph 2 Material of the request of such party for a
waiver of confidential treatment of such Paragraph 2 Material, in order to allow the Paragraph 2
Material to be shown to the person or persons specified by the party, and shall inform the
submitter that the submitter may consent to the request or may make written objection to the
release of the affected Paragraph 2 Material by specifically identifying the confidential material
and the reasons that confidential treatment is requested, within five days of the submitter’s
receipt of the notification, and that absent such an objection, the affected Paragraph 2 Material
may be used for all purposes related to this litigation.

13.  Nothing in this Order shall prevent any party from disclosing its own confidential
material as it deems appropriate, provided however that disclosure to any person other than a
person listed in Paragraph 7 of this Order or who otherwise has lawful access to the material shall
result in a waiver of confidentiality as to the material disclosed. The party making any such
disclosure shall promptly notify each other party and identify the material disclosed. Defendants
acknowledge that nothing in this Order is intended to authorize defendants to exchange
information in a manner that would constitute, in whole or in part, a premature consummation of
the transaction that is the subject of this proceeding or otherwise violate the antitrust laws.

14.  Inthe event that a party believes that another party or third party has designated
material as confidential material that is not entitled to such protection, the parties and any
affected third party shall confer and attempt to resolve the disagreement over the classification of
the material. If the parties and any affected third party cannot resolve the matter, any party or.the
affected third party may submit the issue to the Court for resolution and shall provide reasonable
notice thereof to the other parties and to any affected third party.

15. At the time that any consultant or other person retained to assist counsel in the

preparation of this action, or any other person to whom disclosure is made pursuant to Paragraph
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12 of this Order, concludes participation in the action, such person shall return to counsel all
copies of documents or portions thereof designated confidential that are in the possession of such
person, together with all notes, memoranda or other papers containing confidential information.
At the conclusion of this action, the parties shall return documents obtained in this action to their
submitters, provided, however, that the FTC’s obligation to return documents shall be governed
by the provisions of Rule 4.12 of the FTC’s Rules of Practice, 16 C.F.R. § 4.12.

16. Nothing in this Order shall be construed to effect an abrogation, waiver, or
limitation of any kind on the right of the parties or third parties to assert any applicable discovery
or trial privilege. Nothing in this Order shall prejudice any party or non-party from seeking

modification of this order or entry of a permanent protective order.

SO ORDERED.
N
/’ /
; /
ROSEMARY M./COLLYER

UNITED STATES DISTRICT JUDGE

Dated: gx on, D.C.
éﬂ €, 2008
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, STATE
OF NEW YORK, STATE OF
WASHINGTON, STATE OF CALIFORNIA,
STATE OF ILLINOIS, COMMONWEALTH
OF MASSACHUSETTS, STATE OF OHIO,
AND COMMONWEALTH OF
PENNSYLVANIA,

Plaintiffs,
V.

AT&T INC., T-MOBILE USA, INC., AND
DEUTSCHE TELEKOM AG,

Defendants.

Civil Action No. 1:11-cv-01560-ESH

Hon. Ellen S. Huvelle

DECLARATION OF JOHN JANHUNEN IN SUPPORT OF
NON-PARTY GOOGLE INC.’S MOTION
FOR ADDITIONAL RELIEF UNDER THE PROTECTIVE ORDER

JOHN JANHUNEN hereby declares as follows:

1. I am Corporate Counsel at Google Inc. (“Google”). I submit this declaration in support
of Google’s motion for additional relief under the protective order currently in place in
the above-captioned action (“this Action”).

2. 1 oversaw the document production that Google made to the United States Department of
Justice (“DOJ”) in response to Civil Investigative Demand No. 26542 (the “CID”). I am
personally familiar with the general subject matter of the documents that Google
produced to the DOJ in response to the CID.

3. Google produced highly confidential and competitively sensitive documents to the DOJ

in response to the CID, including but not limited to product development and launch

plans related to Android.
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4. T understand that the protective order currently in place in this Action may allow the
parties to use the documents from Google’s production in pleadings and open court, and
share them with experts they retained, without first notifying Google and giving Google
an opportunity to explain to the Court the harm that would occur from such use. Google
would be harmed by this procedure, as it would not be able to explain to the Court in
advance of disclosure the confidential nature of the subject matter of its documents, and
the business, competitive and financial injury that would result from disclosure of those
documents on the public record, in open court or to a particular expert retained by the
Defendants in this Action (for instance if that expert regularly performs work for one of
Google’s competitors).

1 declare under penalty of perjury that the foregoing is true and correct.

Executed on the 26th day of September, 2011, at Mountain View, California.
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ANTITRUST GUIDELINES FOR
COLLABORATIONS AMONG COMPETITORS

PREAMBLE

In order to compete in modern markets, competitors sometimes need to collaborate. Competitive
forces are driving firms toward complex collaborations to achieve goals such as expanding into
foreign markets, funding expensive innovation efforts, and lowering production and other costs.

Such collaborations often are not only benign but procompetitive. Indeed, in the last two
decades, the federal antitrust agencies have brought relatively few civil cases against competitor
collaborations. Nevertheless, a perception that antitrust laws are skeptical about agreements
among actual or potential competitors may deter the development of procompetitive
collaborations.

To provide guidance to business people, the Federal Trade Commission (“FTC”) and the U.S.
Department of Justice (“ DOJ’) (collectively, “the Agencies’) previoudy issued guidelines
addressing several specia circumstances in which antitrust issues related to competitor
collaborations may arise.? But none of these Guidelines represents a general statement of the
Agencies analytical approach to competitor collaborations. The increasing varieties and use of
competitor collaborations have yielded requests for improved clarity regarding their treatment
under the antitrust laws.

The new Antitrust Guidelines for Collaborations among Competitors (* Competitor
Collaboration Guidelines’) are intended to explain how the Agencies analyze certain antitrust
issues raised by collaborations among competitors. Competitor collaborations and the market
circumstances in which they operate vary widely. No set of guidelines can provide specific

! Congress has protected certain collaborations from full antitrust liability by passing the
National Cooperative Research Act of 1984 (“ NCRA” ) and the National Cooperative Research
and Production Act of 1993 (“ NCRPA™) (codified together at 15 U.S.C. § § 4301-06).

2 The Statements of Antitrust Enforcement Policy in Health Care (“Health Care
Statements”) outline the Agencies’ approach to certain health care collaborations, among other
things. The Antitrust Guidelines for the Licensing of Intellectual Property (“Intellectual
Property Guidelines’) outline the Agencies' enforcement policy with respect to intellectual
property licensing agreements among competitors, among other things. The 1992 DOJFTC
Horizontal Merger Guidelines, as amended in 1997 (“ Horizontal Merger Guidelines’ ), outline
the Agencies approach to horizontal mergers and acquisitions, and certain competitor
collaborations.
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answers to every antitrust question that might arise from a competitor collaboration. These
Guidelines describe an anaytical framework to assist businesses in assessing the likelihood of an
antitrust challenge to a collaboration with one or more competitors. They should enable
businesses to evaluate proposed transactions with greater understanding of possible antitrust
implications, thus encouraging procompetitive collaborations, deterring collaborations likely to
harm competition and consumers, and facilitating the Agencies investigations of collaborations.

SECTION 1: PURPOSE, DEFINITIONS, AND OVERVIEW
1.1  Purpose and Definitions

These Guidelines state the antitrust enforcement policy of the Agencies with respect to competitor
collaborations. By stating their genera policy, the Agencies hope to assist businesses in assessing
whether the Agencies will challenge a competitor collaboration or any of the agreements of which
it is comprised.®> However, these Guidelines cannot remove judgment and discretion in antitrust
law enforcement. The Agencies evauate each case in light of its own facts and apply the
analytical framework set forth in these Guidelines reasonably and flexibly.*

A “competitor collaboration” comprises a set of one or more agreements, other than merger
agreements, between or among competitors to engage in economic activity, and the economic
activity resulting therefrom.> “Competitors’ encompasses both actual and potential competitors.®
Competitor collaborations involve one or more business activities, such as research and
development (“R&D”), production, marketing, distribution, sales or purchasing. Information
sharing and various trade association activities also may take place through competitor

® These Guidelines neither describe how the Agencies litigate cases nor assign burdens of
proof or production.

* The analytical framework set forth in these Guidelines is consistent with the analytical
frameworks in the Health Care Statements and the Intellectual Property Guidelines, which
remain in effect to address issues in their special contexts.

® These Guidelines take into account neither the possible effects of competitor
collaborations in foreclosing or limiting competition by rivals not participating in a collaboration
nor the possible anticompetitive effects of standard setting in the context of competitor
collaborations. Nevertheless, these effects may be of concern to the Agencies and may prompt
enforcement actions.

® Firms also may be in a buyer-seller or other relationship, but that does not eliminate the
need to examine the competitor relationship, if present. A firm istreated as a potential competitor
if there is evidence that entry by that firm is reasonably probable in the absence of the relevant
agreement, or that competitively significant decisions by actual competitors are constrained by
concerns that anticompetitive conduct likely would induce the firm to enter.

2
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collaborations.

These Guideines use the terms “anticompetitive harm,” “procompetitive benefit,” and “overal
competitive effect” in analyzing the competitive effects of agreements among competitors. All of
these terms include actual and likely competitive effects. The Guidelines use the term
“anticompetitive harm” to refer to an agreement’ s adverse competitive consequences, without
taking account of offsetting procompetitive benefits. Conversely, the term *procompetitive
benefit” refers to an agreement’ s favorable competitive consequences, without taking account of
its anticompetitive harm. The terms “overall competitive effect” or “competitive effect” are used
in discussing the combination of an agreement’ s anticompetitive harm and procompetitive benefit.

1.2  Overview of Analytical Framework

Two types of analysis are used by the Supreme Court to determine the lawfulness of an agreement
among competitors: per se and rule of reason.” Certain types of agreements are so likely to harm
competition and to have no significant procompetitive benefit that they do not warrant the time
and expense required for particularized inquiry into their effects. Once identified, such
agreements are challenged as per se unlawful 2 All other agreements are evaluated under the rule
of reason, which involves a factual inquiry into an agreement’s overall competitive effect. Asthe
Supreme Court has explained, rule of reason analysis entails a flexible inquiry and varies in focus
and detail depending on the nature of the agreement and market circumstances.’

This overview briefly sets forth questions and factors that the Agencies assess in analyzing an
agreement among competitors. The rest of the Guidelines should be consulted for the detailed
definitions and discussion that underlie this analysis.

Agreements Challenged as Per Selllegal. Agreements of atype that aways or almost
always tends to raise price or to reduce output are per seillegal. The Agencies challenge such
agreements, once identified, as per seillegal. Types of agreements that have been held per se
illegal include agreements among competitors to fix prices or output, rig bids, or share or divide
markets by allocating customers, suppliers, territories, or lines of commerce. The courts
conclusively presume such agreements, once identified, to beillegal, without inquiring into their
claimed business purposes, anticompetitive harms, procompetitive benefits, or overall competitive
effects. The Department of Justice prosecutes participants in hard-core cartel agreements
criminally.

’ See National Soc'y of Prof’l. Eng'rsv. United States, 435 U.S. 679, 692 (1978).
8 See FTC v. Superior Court Tria Lawyers Ass'n, 493 U.S. 411, 432-36 (1990).

® See CdliforniaDental Assnv. FTC, 119 S. Ct. 1604, 1617-18 (1999); FTC v. Indiana
Fed' n of Dentists, 476 U.S. 447, 459-61 (1986); National Collegiate Athletic Ass'n v. Board of
Regents of the Univ. of Okla., 468 U.S. 85, 104-13 (1984).

3
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Agreements Analyzed under the Rule of Reason. Agreements not challenged as per se
illegal are analyzed under the rule of reason to determine their overall competitive effect. These
include agreements of atype that otherwise might be considered per seillegal, provided they are
reasonably related to, and reasonably necessary to achieve procompetitive benefits from, an
efficiency-enhancing integration of economic activity.

Rule of reason analysis focuses on the state of competition with, as compared to without, the
relevant agreement. The central question is whether the relevant agreement likely harms
competition by increasing the ability or incentive profitably to raise price above or reduce output,
quality, service, or innovation below what likely would prevail in the absence of the relevant
agreement.

Rule of reason analysis entails aflexible inquiry and varies in focus and detail depending on the
nature of the agreement and market circumstances. The Agencies focus on only those factors,
and undertake only that factual inquiry, necessary to make a sound determination of the overall
competitive effect of the relevant agreement. Ordinarily, however, no one factor is dispositive in
the anaysis.

The Agencies’ analysis begins with an examination of the nature of the relevant agreement. As
part of this examination, the Agencies ask about the business purpose of the agreement and
examine whether the agreement, if already in operation, has caused anticompetitive harm. In
some cases, the nature of the agreement and the absence of market power together may
demonstrate the absence of anticompetitive harm. In such cases, the Agencies do not challenge
the agreement. Alternatively, where the likelihood of anticompetitive harm is evident from the
nature of the agreement, or anticompetitive harm has resulted from an agreement already in
operation, then, absent overriding benefits that could offset the anticompetitive harm, the
Agencies challenge such agreements without a detailed market analysis.

If theinitial examination of the nature of the agreement indicates possible competitive concerns,
but the agreement is not one that would be challenged without a detailed market analysis, the
Agencies analyze the agreement in greater depth. The Agencies typically define relevant markets
and calculate market shares and concentration as an initial step in assessing whether the
agreement may create or increase market power or facilitate its exercise. The Agencies examine
the extent to which the participants and the collaboration have the ability and incentive to
compete independently. The Agencies also evaluate other market circumstances, e.g. entry, that
may foster or prevent anticompetitive harms.

If the examination of these factors indicates no potential for anticompetitive harm, the Agencies
end the investigation without considering procompetitive benefits. If investigation indicates
anticompetitive harm, the Agencies examine whether the relevant agreement is reasonably
necessary to achieve procompetitive benefits that likely would offset anticompetitive harms.

1.3 Competitor Collaborations Distinguished from Mergers
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The competitive effects from competitor collaborations may differ from those of mergers dueto a
number of factors. Most mergers completely end competition between the merging parties in the
relevant market(s). By contrast, most competitor collaborations preserve some form of
competition among the participants. This remaining competition may reduce competitive
concerns, but also may raise questions about whether participants have agreed to anticompetitive
restraints on the remaining competition.

Mergers are designed to be permanent, while competitor collaborations are more typically of
limited duration. Thus, participants in a collaboration typically remain potential competitors, even
if they are not actual competitors for certain purposes (e.g., R&D) during the collaboration. The
potential for future competition between participants in a collaboration requires antitrust scrutiny
different from that required for mergers.

Nonetheless, in some cases, competitor collaborations have competitive effects identical to those
that would arise if the participants merged in whole or in part. The Agencies treat a competitor
collaboration as a horizontal merger in arelevant market and analyze the collaboration pursuant
to the Horizontal Merger Guidelinesif appropriate, which ordinarily iswhen: (@) the participants
are competitorsin that relevant market; (b) the formation of the collaboration involves an
efficiency-enhancing integration of economic activity in the relevant market; (c) the integration
eliminates all competition among the participants in the relevant market; and (d) the collaboration
does not terminate within a sufficiently limited period™ by its own specific and express terms.™
Effects of the collaboration on competition in other markets are analyzed as appropriate under
these Guidelines or other applicable precedent. See Example 1.2

SECTION 2: GENERAL PRINCIPLESFOR EVALUATING AGREEMENTS
AMONG COMPETITORS

2.1  Potential Procompetitive Benefits

19 |n general, the Agencies use ten years as a term indicating sufficient permanence to
justify treatment of a competitor collaboration as analogous to amerger. The length of thisterm
may vary, however, depending on industry-specific circumstances, such as technology life cycles.

1 This definition, however, does not determine obligations arising under the Hart-Scott-
Rodino Antitrust Improvements Act of 1976, 15 U.S.C. § 18a.

12 Examples illustrating this and other points set forth in these Guidelines are included in
the Appendix.



Case 1:11-cv-01560-ESH Document 34-11 Filed 09/26/11 Page 11 of 40

The Agencies recognize that consumers may benefit from competitor collaborationsin a variety of
ways. For example, a competitor collaboration may enable participants to offer goods or services
that are cheaper, more valuable to consumers, or brought to market faster than would be possible
absent the collaboration. A collaboration may alow its participants to better use existing assets,
or may provide incentives for them to make output-enhancing investments that would not occur
absent the collaboration. The potential efficiencies from competitor collaborations may be
achieved through a variety of contractual arrangements including joint ventures, trade or
professional associations, licensing arrangements, or strategic aliances.

Efficiency gains from competitor collaborations often stem from combinations of different
capabilities or resources. For example, one participant may have special technical expertise that
usefully complements another participant’ s manufacturing process, allowing the latter participant
to lower its production cost or improve the quality of its product. In other instances, a
collaboration may facilitate the attainment of scale or scope economies beyond the reach of any
single participant. For example, two firms may be able to combine their research or marketing
activitiesto lower their cost of bringing their products to market, or reduce the time needed to
develop and begin commercia sales of new products. Consumers may benefit from these
collaborations as the participants are able to lower prices, improve quality, or bring new products
to market faster.

2.2  Potential Anticompetitive Harms

Competitor collaborations may harm competition and consumers by increasing the ability or
incentive profitably to raise price above or reduce output, quality, service, or innovation below
what likely would prevail in the absence of the relevant agreement. Such effects may arise
through a variety of mechanisms. Among other things, agreements may limit independent
decision making or combine the control of or financial interests in production, key assets, or
decisions regarding price, output, or other competitively sensitive variables, or may otherwise
reduce the participants' ability or incentive to compete independently.

Competitor collaborations also may facilitate explicit or tacit collusion through facilitating
practices such as the exchange or disclosure of competitively sensitive information or through
increased market concentration. Such collusion may involve the relevant market in which the
collaboration operates or another market in which the participants in the collaboration are actual
or potential competitors.

2.3  Analysisof the Overall Collaboration and the Agreements of Which It Consists

A competitor collaboration comprises a set of one or more agreements, other than merger
agreements, between or among competitors to engage in economic activity, and the economic
activity resulting therefrom. In general, the Agencies assess the competitive effects of the overal
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collaboration and any individual agreement or set of agreements within the collaboration that may
harm competition. For purposes of these Guidelines, the phrase “relevant agreement” refersto
whichever of these three — the overall collaboration, an individual agreement, or a set of
agreements — the evaluating Agency is assessing. Two or more agreements are assessed together
if their procompetitive benefits or anticompetitive harms are so intertwined that they cannot
meaningfully be isolated and attributed to any individual agreement. See Example 2.

24  Competitive Effects Are Assessed as of the Time of Possible Harm to Competition

The competitive effects of arelevant agreement may change over time, depending on changesin
circumstances such as internal reorganization, adoption of new agreements as part of the
collaboration, addition or departure of participants, new market conditions, or changes in market
share. The Agencies assess the competitive effects of arelevant agreement as of the time of
possible harm to competition, whether at formation of the collaboration or at alater time, as
appropriate. See Example 3. However, an assessment after a collaboration has been formed is
sensitive to the reasonable expectations of participants whose significant sunk cost investmentsin
reliance on the relevant agreement were made before it became anticompetitive.

SECTION 3: ANALYTICAL FRAMEWORK FOR EVALUATING AGREEMENTS
AMONG COMPETITORS

3.1 I ntroduction

Section 3 sets forth the analytical framework that the Agencies use to evaluate the competitive
effects of a competitor collaboration and the agreements of which it consists. Certain types of
agreements are so likely to be harmful to competition and to have no significant benefits that they
do not warrant the time and expense required for particularized inquiry into their effects.** Once
identified, such agreements are challenged as per seillegal .**

Agreements not challenged as per seillegal are analyzed under the rule of reason. Rule of reason
analysis focuses on the state of competition with, as compared to without, the relevant agreement.
Under the rule of reason, the central question is whether the relevant agreement likely harms
competition by increasing the ability or incentive profitably to raise price above or reduce output,
quality, service, or innovation below what likely would prevail in the absence of the relevant
agreement. Given the great variety of competitor collaborations, rule of reason analysis entails a
flexible inquiry and variesin focus and detail depending on the nature of the agreement and
market circumstances. Rule of reason analysis focuses on only those factors, and undertakes only
the degree of factual inquiry, necessary to assess accurately the overall competitive effect of the

13 See Continental TV, Inc. v. GTE Sylvanialnc., 433 U.S. 36, 50 n.16 (1977).
14 See Quperior Court Trial Lawyers Ass'n, 493 U.S. at 432-36.

7
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relevant agreement.’
3.2 Agreements Challenged as Per Selllegal

Agreements of atype that always or almost always tends to raise price or reduce output are per se
illegal.’® The Agencies challenge such agreements, once identified, as per seillegal. Typicaly
these are agreements not to compete on price or output. Types of agreements that have been held
per seillegal include agreements among competitors to fix prices or output, rig bids, or share or
divide markets by allocating customers, suppliers, territories or lines of commerce.’” The courts
conclusively presume such agreements, once identified, to beillegal, without inquiring into their
claimed business purposes, anticompetitive harms, procompetitive benefits, or overall competitive
effects. The Department of Justice prosecutes participants in hard-core cartel agreements
criminally.

If, however, participants in an efficiency-enhancing integration of economic activity enter into an
agreement that is reasonably related to the integration and reasonably necessary to achieve its
procompetitive benefits, the Agencies analyze the agreement under the rule of reason, evenif itis
of atype that might otherwise be considered per seillegal.’® See Example 4. In an efficiency-
enhancing integration, participants collaborate to perform or cause to be performed (by ajoint
venture entity created by the collaboration or by one or more participants or by athird party
acting on behalf of other participants) one or more business functions, such as production,
distribution, marketing, purchasing or R& D, and thereby benefit, or potentialy benefit, consumers
by expanding output, reducing price, or enhancing quality, service, or innovation. Participantsin
an efficiency-enhancing integration typically combine, by contract or otherwise, significant capital,
technology, or other complementary assets to achieve procompetitive benefits that the
participants could not achieve separately. The mere coordination of decisions on price, output,
customers, territories, and the like is not integration, and cost savings without integration are not
abasisfor avoiding per se condemnation. The integration must be of atype that plausibly would
generate procompetitive benefits cognizable under the efficiencies analysis set forth in Section
3.36 below. Such procompetitive benefits may enhance the participants ability or incentives to
compete and thus may offset an agreement’ s anticompetitive tendencies. See Examples 5 through
1.

15 See California Dental Ass'n, 119 S. Ct. at 1617-18; Indiana Fed’ n of Dentists, 476
U.S. at 459-61; NCAA, 468 U.S. at 104-13.

16 See Broadcast Music, Inc. v. Columbia Broadcasting Sys., 441 U.S. 1, 19-20 (1979).

17 See, e.g., Palmer v. BRG of Georgia, Inc., 498 U.S. 46 (1990) (market allocation);
United States v. Trenton Potteries Co., 273 U.S. 392 (1927) (price fixing).

8 See Arizonav. Maricopa County Medical Soc'y, 457 U.S. 332, 339 n.7, 356-57 (1982)
(finding no integration).
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An agreement may be “reasonably necessary” without being essential. However, if the
participants could achieve an equivaent or comparable efficiency-enhancing integration through
practical, significantly less restrictive means, then the Agencies conclude that the agreement is not
reasonably necessary.”® In making this assessment, except in unusual circumstances, the Agencies
consider whether practical, significantly less restrictive means were reasonably available when the
agreement was entered into, but do not search for a theoretically less restrictive alternative that
was not practical given the business redlities.

Before accepting a claim that an agreement is reasonably necessary to achieve procompetitive
benefits from an integration of economic activity, the Agencies undertake a limited factual inquiry
to evaluate the claim.® Such an inquiry may reveal that efficiencies from an agreement that are
possible in theory are not plausible in the context of the particular collaboration. Some claims —
such as those premised on the notion that competition itself is unreasonable — are insufficient as a
matter of law,* and others may be implausible on their face. In any case, labeling an arrangement
a“joint venture” will not protect what is merely a device to raise price or restrict output;? the
nature of the conduct, not its designation, is determinative.

19 Seeid. at 352-53 (observing that even if a maximum fee schedule for physicians
services were desirable, it was not necessary that the schedule be established by physicians rather
than by insurers); Broadcast Music, 441 U.S. at 20-21 (setting of price “necessary” for the
blanket license).

% See Maricopa, 457 U.S. at 352-53, 356-57 (scrutinizing the defendant medical
foundations for indicia of integration and evaluating the record evidence regarding less restrictive
aternatives).

2 See Indiana Fed' n of Dentists, 476 U.S. at 463-64; NCAA, 468 U.S. at 116-17; Prof’l.
Eng'rs, 435 U.S. at 693-96. Other claims, such as an absence of market power, are no defense to
per seillegality. See Superior Court Trial Lawyers Ass'n, 493 U.S. at 434-36; United States v.
Socony-Vacuum Qil Co., 310 U.S. 150, 224-26 & n.59 (1940).

% See Timken Roller Bearing Co. v. United States, 341 U.S. 593, 598 (1951).
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3.3 Agreements Analyzed under the Rule of Reason

Agreements not challenged as per seillegal are analyzed under the rule of reason to determine
their overall competitive effect. Rule of reason analysis focuses on the state of competition with,
as compared to without, the relevant agreement. The central question is whether the relevant
agreement likely harms competition by increasing the ability or incentive profitably to raise price
above or reduce output, quality, service, or innovation below what likely would prevail in the
absence of the relevant agreement.®

Rule of reason analysis entails aflexible inquiry and varies in focus and detail depending on the
nature of the agreement and market circumstances.** The Agencies focus on only those factors,
and undertake only that factual inquiry, necessary to make a sound determination of the overall
competitive effect of the relevant agreement. Ordinarily, however, no one factor is dispositive in
the anadysis.

Under the rule of reason, the Agencies’ analysis begins with an examination of the nature of the
relevant agreement, since the nature of the agreement determines the types of anticompetitive
harms that may be of concern. As part of this examination, the Agencies ask about the business
purpose of the agreement and examine whether the agreement, if already in operation, has caused
anticompetitive harm.? If the nature of the agreement and the absence of market power®
together demonstrate the absence of anticompetitive harm, the Agencies do not challenge the
agreement. See Example 8. Alternatively, where the likelihood of anticompetitive harm is evident
from the nature of the agreement,? or anticompetitive harm has resulted from an agreement

% |n addition, concerns may arise where an agreement increases the ability or incentive of
buyers to exercise monopsony power. Seeinfra Section 3.31(a).

# See California Dental Assn, 119 S. Ct. at 1612-13, 1617 (“ What isrequired . . . isan
enquiry meet for the case, looking to the circumstances, details, and logic of arestraint.”); NCAA,
468 U.S. 109 n.39 (“the rule of reason can sometimes be applied in the twinkling of an eye”)
(quoting Phillip E. Areeda, The “ Rule of Reason” in Antitrust Analysis: General 1ssues 37-38
(Federal Judicia Center, June 1981)).

% See Board of Trade of the City of Chicago v. United States, 246 U.S. 231, 238 (1918).

% That market power is absent may be determined without defining a relevant market.
For example, if no market power is likely under any plausible market definition, it does not matter
which oneis correct. Alternatively, easy entry may indicate an absence of market power.

#" See California Dental Ass'n, 119 S. Ct. at 1612-13, 1617 (an “obvious anticompetitive
effect” would warrant quick condemnation); Indiana Fed' n of Dentists, 476 U.S. at 459; NCAA,
468 U.S. at 104, 106-10.
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already in operation,? then, absent overriding benefits that could offset the anticompetitive harm,
the Agencies challenge such agreements without a detailed market analysis.®

If theinitial examination of the nature of the agreement indicates possible competitive concerns,
but the agreement is not one that would be challenged without a detailed market analysis, the
Agencies analyze the agreement in greater depth. The Agencies typically define relevant markets
and calculate market shares and concentration as an initial step in assessing whether the
agreement may create or increase market power® or facilitate its exercise and thus poses risks to
competition.* The Agencies examine factors relevant to the extent to which the participants and
the collaboration have the ability and incentive to compete independently, such as whether an
agreement is exclusive or non-exclusive and its duration.** The Agencies aso evaluate whether
entry would be timely, likely, and sufficient to deter or counteract any anticompetitive harms. In
addition, the Agencies assess any other market circumstances that may foster or impede
anticompetitive harms.

If the examination of these factors indicates no potential for anticompetitive harm, the Agencies
end the investigation without considering procompetitive benefits. If investigation indicates
anticompetitive harm, the Agencies examine whether the relevant agreement is reasonably

% See Indiana Fed' n of Dentists, 476 U.S. at 460-61 (“ Since the purpose of the inquiries
into market definition and market power is to determine whether an arrangement has the potential
for genuine adverse effects on competition, ‘ proof of actual detrimental effects, such asa
reduction of output,” can obviate the need for an inquiry into market power, which isbut a
‘surrogate for detrimental effects.’”) (quoting 7 Phillip E. Areeda, Antitrust Law § 1511, at 424
(1986)); NCAA, 468 U.S. at 104-08, 110 n.42.

# See Indiana Fed' n of Dentists, 476 U.S. at 459-60 (condemning without “detailed
market analysis’ an agreement to limit competition by withholding x-rays from patients' insurers
after finding no competitive justification).

% Market power to asdller isthe ability profitably to maintain prices above competitive
levels for asignificant period of time. Sellers also may exercise market power with respect to
significant competitive dimensions other than price, such as quality, service, or innovation.
Market power to a buyer is the ability profitably to depress the price paid for a product below the
competitive level for asignificant period of time and thereby depress output.

3 See Eastman Kodak Co. v. Image Technical Services, Inc., 504 U.S. 451, 464 (1992).

% Compare NCAA, 468 U.S. at 113-15, 119-20 (noting that colleges were not permitted
to televise their own games without restraint), with Broadcast Music, 441 U.S. at 23-24 (finding
no legal or practical impediment to individual licenses).
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necessary to achieve procompetitive benefits that likely would offset anticompetitive harms.®

3.31 Natureof the Relevant Agreement: Business Purpose, Operation in the
M ar ketplace and Possible Competitive Concerns

The nature of the agreement is relevant to whether it may cause anticompetitive harm. For
example, by limiting independent decision making or combining control over or financia interests
in production, key assets, or decisions on price, output, or other competitively sensitive variables,
an agreement may create or increase market power or facilitate its exercise by the collaboration,
its participants, or both. An agreement to limit independent decision making or to combine
control or financial interests may reduce the ability or incentive to compete independently. An
agreement also may increase the likelihood of an exercise of market power by facilitating explicit
or tacit collusion,® either through facilitating practices such as an exchange of competitively
sensitive information or through increased market concentration.

In examining the nature of the relevant agreement, the Agencies take into account inferences
about business purposes for the agreement that can be drawn from objective facts. The Agencies
also consider evidence of the subjective intent of the participants to the extent that it sheds light
on competitive effects.®* The Agencies do not undertake afull analysis of procompetitive benefits
pursuant to Section 3.36 below, however, unless an anticompetitive harm appears likely.

The Agencies aso examine whether an agreement already in operation has caused
anticompetitive harm.®* Anticompetitive harm may be observed, for example, if a competitor
collaboration successfully mandates new, anticompetitive conduct or successfully eliminates
procompetitive pre-collaboration conduct, such as withholding services that were desired by
consumers when offered in a competitive market. If anticompetitive harm is found, examination
of market power ordinarily is not required. In some cases, however, a determination of
anticompetitive harm may be informed by consideration of market power.

% See NCAA, 468 U.S. at 113-15 (rejecting efficiency claims when production was
limited, not enhanced); Prof’l. Eng'rs, 435 U.S. at 696 (dictum) (distinguishing restraints that
promote competition from those that eliminate competition); Chicago Bd. of Trade, 246 U.S. at
238 (same).

3 Asused in these Guidelines, “collusion” is not limited to conduct that involves an
agreement under the antitrust laws.

% Anticompetitive intent alone does not establish an antitrust violation, and
procompetitive intent does not preclude aviolation. See, e.g., Chicago Bd. of Trade, 246 U.S. at
238. But extringic evidence of intent may aid in evaluating market power, the likelihood of
anticompetitive harm, and claimed procompetitive justifications where an agreement’ s effects are
otherwise ambiguous.

% Seeid.
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The following sections illustrate competitive concerns that may arise from the nature of particular
types of competitor collaborations. Thislist isnot exhaustive. 1n addition, where these sections
address agreements of atype that otherwise might be considered per seillegal, such as agreements
on price, the discussion assumes that the agreements already have been determined to be subject
to rule of reason analysis because they are reasonably related to, and reasonably necessary to
achieve procompetitive benefits from, an efficiency-enhancing integration of economic activity.
See supra Section 3.2.

3.31(a) Relevant Agreementsthat Limit Independent Decision M aking
or Combine Control or Financial Interests

The following isintended to illustrate but not exhaust the types of agreements that might harm
competition by eliminating independent decision making or combining control or financial
interests.

Production Collaborations. Competitor collaborations may involve agreements jointly
to produce a product sold to others or used by the participants as an input. Such agreements are
often procompetitive.®” Participants may combine complementary technologies, know-how, or
other assets to enable the collaboration to produce a good more efficiently or to produce a good
that no one participant alone could produce. However, production collaborations may involve
agreements on the level of output or the use of key assets, or on the price at which the product
will be marketed by the collaboration, or on other competitively significant variables, such as
quality, service, or promotional strategies, that can result in anticompetitive harm. Such
agreements can create or increase market power or facilitate its exercise by limiting independent
decision making or by combining in the collaboration, or in certain participants, the control over
some or al production or key assets or decisions about key competitive variables that otherwise
would be controlled independently.® Such agreements could reduce individual participants
control over assets necessary to compete and thereby reduce their ability to compete
independently, combine financia interests in ways that undermine incentives to compete

3 The NCRPA accords rule of reason treatment to certain production collaborations.
However, the statute permits per se challenges, in appropriate circumstances, to a variety of
activities, including agreements to jointly market the goods or services produced or to limit the
participants independent sale of goods or services produced outside the collaboration. NCRPA,
15 U.S.C. 88 4301-02.

% For example, where output resulting from a collaboration is transferred to participants
for independent marketing, anticompetitive harm could result if that output is restricted or if the
transfer takes place at a supracompetitive price. Such conduct could raise participants margind
costs through inflated per-unit charges on the transfer of the collaboration’s output.
Anticompetitive harm could occur even if there is vigorous competition among collaboration
participants in the output market, since all the participants would have paid the same inflated
transfer price.
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independently, or both.

Marketing Collaborations. Competitor collaborations may involve agreements jointly to
sell, distribute, or promote goods or services that are either jointly or individually produced. Such
agreements may be procompetitive, for example, where a combination of complementary assets
enables products more quickly and efficiently to reach the marketplace. However, marketing
collaborations may involve agreements on price, output, or other competitively significant
variables, or on the use of competitively significant assets, such as an extensive distribution
network, that can result in anticompetitive harm. Such agreements can create or increase market
power or facilitate its exercise by limiting independent decision making; by combining in the
collaboration, or in certain participants, control over competitively significant assets or decisions
about competitively significant variables that otherwise would be controlled independently; or by
combining financia interests in ways that undermine incentives to compete independently. For
example, joint promotion might reduce or eliminate comparative advertising, thus harming
competition by restricting information to consumers on price and other competitively significant
variables.

Buying Collaborations. Competitor collaborations may involve agreements jointly to
purchase necessary inputs. Many such agreements do not raise antitrust concerns and indeed may
be procompetitive. Purchasing collaborations, for example, may enable participants to centralize
ordering, to combine warehousing or distribution functions more efficiently, or to achieve other
efficiencies. However, such agreements can create or increase market power (which, in the case
of buyers, is called “ monopsony power”) or facilitate its exercise by increasing the ability or
incentive to drive the price of the purchased product, and thereby depress output, below what
likely would prevail in the absence of the relevant agreement. Buying collaborations also may
facilitate collusion by standardizing participants costs or by enhancing the ability to project or
monitor a participant’s output level through knowledge of its input purchases.

Research & Development Collaborations. Competitor collaborations may involve
agreements to engage in joint research and development (“R&D”). Most such agreements are
procompetitive, and they typically are analyzed under the rule of reason.** Through the
combination of complementary assets, technology, or know-how, an R&D collaboration may
enable participants more quickly or more efficiently to research and develop new or improved
goods, services, or production processes. Joint R& D agreements, however, can create or
increase market power or facilitate its exercise by limiting independent decision making or by
combining in the collaboration, or in certain participants, control over competitively significant
assets or al or aportion of participants’ individual competitive R&D efforts. Although R&D
collaborations also may facilitate tacit collusion on R& D efforts, achieving, monitoring, and
punishing departures from collusion is sometimes difficult in the R&D context.

% Asgpects of the antitrust analysis of competitor collaborations involving R&D are
governed by provisions of the NCRPA, 15 U.S.C. 88 4301-02.

14



Case 1:11-cv-01560-ESH Document 34-11 Filed 09/26/11 Page 20 of 40

An exercise of market power may injure consumers by reducing innovation below the level
that otherwise would prevail, leading to fewer or no products for consumers to choose from,
lower quality products, or products that reach consumers more slowly than they otherwise would.
An exercise of market power aso may injure consumers by reducing the number of independent
competitors in the market for the goods, services, or production processes derived from the R& D
collaboration, leading to higher prices or reduced output, quality, or service. A central question is
whether the agreement increases the ability or incentive anticompetitively to reduce R&D efforts
pursued independently or through the collaboration, for example, by slowing the pace at which
R&D efforts are pursued. Other considerations being equal, R& D agreements are more likely to
raise competitive concerns when the collaboration or its participants already possess a secure
source of market power over an existing product and the new R& D efforts might cannibalize their
supracompetitive earnings. In addition, anticompetitive harm generaly is more likely when R&D
competition is confined to firms with specialized characteristics or assets, such as intellectual
property, or when aregulatory approval process limits the ability of late-comers to catch up with
competitors aready engaged in the R&D.

3.31(b) Relevant Agreementsthat May Facilitate Collusion

Each of the types of competitor collaborations outlined above can facilitate collusion.
Competitor collaborations may provide an opportunity for participants to discuss and agree on
anticompetitive terms, or otherwise to collude anticompetitively, as well as a greater ability to
detect and punish deviations that would undermine the collusion. Certain marketing, production,
and buying collaborations, for example, may provide opportunities for their participants to collude
on price, output, customers, territories, or other competitively sensitive variables. R&D
collaborations, however, may be less likely to facilitate collusion regarding R& D activities since
R& D often is conducted in secret, and it thus may be difficult to monitor an agreement to
coordinate R&D. In addition, collaborations can increase concentration in a relevant market and
thus increase the likelihood of collusion among al firms, including the collaboration and its
participants.

Agreements that facilitate collusion sometimes involve the exchange or disclosure of
information. The Agencies recognize that the sharing of information among competitors may be
procompetitive and is often reasonably necessary to achieve the procompetitive benefits of certain
collaborations; for example, sharing certain technology, know-how, or other intellectual property
may be essential to achieve the procompetitive benefits of an R&D collaboration. Nevertheless, in
some cases, the sharing of information related to a market in which the collaboration operates or
in which the participants are actual or potential competitors may increase the likelihood of
collusion on matters such as price, output, or other competitively sensitive variables. The
competitive concern depends on the nature of the information shared. Other things being equal,
the sharing of information relating to price, output, costs, or strategic planning is more likely to
raise competitive concern than the sharing of information relating to less competitively sensitive
variables. Similarly, other things being equal, the sharing of information on current operating and
future business plansis more likely to raise concerns than the sharing of historical information.
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Finally, other things being equal, the sharing of individua company datais more likely to raise
concern than the sharing of aggregated data that does not permit recipients to identify individual
firm data

3.32 Reevant Markets Affected by the Collaboration

The Agencies typically identify and assess competitive effectsin al of the relevant product and
geographic markets in which competition may be affected by a competitor collaboration, although
in some cases it may be possible to assess competitive effects directly without defining a particular
relevant market(s). Markets affected by a competitor collaboration include all marketsin which
the economic integration of the participants operations occurs or in which the collaboration
operates or will operate,* and may aso include additional markets in which any participant is an
actual or potential competitor.*

3.32(a) Goods Markets

In general, for goods™ markets affected by a competitor collaboration, the Agencies
approach relevant market definition as described in Section 1 of the Horizontal Merger
Guidelines. To determine the relevant market, the Agencies generally consider the likely reaction
of buyersto a price increase and typically ask, among other things, how buyers would respond to
increases over prevailing price levels. However, when circumstances strongly suggest that the
prevailing price exceeds what likely would have prevailed absent the relevant agreement, the
Agencies use a price more reflective of the price that likely would have prevailed. Once a market
has been defined, market shares are assigned both to firms currently in the relevant market and to
firmsthat are able to make “uncommitted” supply responses. See Sections 1.31 and 1.32 of the
Horizontal Merger Guidelines.

3.32(b) Technology Markets

When rights to intellectual property are marketed separately from the products in which
they are used, the Agencies may define technology markets in assessing the competitive effects of
a competitor collaboration that includes an agreement to license intellectual property.
Technology markets consist of the intellectual property that is licensed and its close substitutes;

“0" For example, where a production joint venture buys inputs from an upstream market to
incorporate in products to be sold in a downstream market, both upstream and downstream
markets may be “ markets affected by a competitor collaboration.”

“! Participation in the collaboration may change the participants’ behavior in this third
category of markets, for example, by altering incentives and available information, or by providing
an opportunity to form additional agreements among participants.

“2 The term “goods” also includes services.
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that is, the technologies or goods that are close enough substitutes significantly to constrain the
exercise of market power with respect to the intellectual property that islicensed. The Agencies
approach the definition of arelevant technology market and the measurement of market share as
described in Section 3.2.2 of the Intellectual Property Guidelines.

3.32(c) Research and Development: Innovation Markets

In many cases, an agreement’s competitive effects on innovation are analyzed as a
separate competitive effect in arelevant goods market. However, if a competitor collaboration
may have competitive effects on innovation that cannot be adequately addressed through the
analysis of goods or technology markets, the Agencies may define and analyze an innovation
market as described in Section 3.2.3 of the Intellectual Property Guidelines. Aninnovation
market consists of the research and development directed to particular new or improved goods or
processes and the close substitutes for that research and development. The Agencies define an
innovation market only when the capabilities to engage in the relevant research and devel opment
can be associated with speciaized assets or characteristics of specific firms.

3.33 Market Sharesand Market Concentration

Market share and market concentration affect the likelihood that the relevant agreement will
create or increase market power or facilitate its exercise. The creation, increase, or facilitation of
market power will likely increase the ability and incentive profitably to raise price above or reduce
output, quality, service, or innovation below what likely would prevail in the absence of the
relevant agreement.

Other things being equal, market share affects the extent to which participants or the collaboration
must restrict their own output in order to achieve anticompetitive effectsin arelevant market.
The smaller the percentage of total supply that afirm controls, the more severely it must restrict
its own output in order to produce a given price increase, and the less likely it is that an output
restriction will be profitable. In assessing whether an agreement may cause anticompetitive harm,
the Agencies typically calculate the market shares of the participants and of the collaboration.®
The Agencies assign a range of market shares to the collaboration. The high end of that range is
the sum of the market shares of the collaboration and its participants. The low end is the share of
the collaboration in isolation. In general, the Agencies approach the calculation of market share
as set forth in Section 1.4 of the Horizontal Merger Guidelines.

Other things being equal, market concentration affects the difficulties and costs of achieving and

3 When the competitive concern is that a limitation on independent decision making or a
combination of control or financial interests may yield an anticompetitive reduction of research
and development, the Agencies typically frame their inquiries more generally, looking to the
strength, scope, and number of competing R& D efforts and their close substitutes. See supra
Sections 3.31(a) and 3.32(c).
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enforcing collusion in arelevant market. Accordingly, in assessing whether an agreement may
increase the likelihood of collusion, the Agencies calculate market concentration. In generd, the
Agencies approach the calculation of market concentration as set forth in Section 1.5 of the
Horizontal Merger Guidelines, ascribing to the competitor collaboration the same range of
market shares described above.

Market share and market concentration provide only a starting point for evaluating the
competitive effect of the relevant agreement. The Agencies also examine other factors outlined in
the Horizontal Merger Guidelines as set forth below:

The Agencies consider whether factors such as those discussed in Section 1.52 of the Horizontal
Merger Guidelines indicate that market share and concentration data overstate or understate the
likely competitive significance of participants and their collaboration.

In assessing whether anticompetitive harm may arise from an agreement that combines control
over or financial interests in assets or otherwise limits independent decision making, the Agencies
consider whether factors such as those discussed in Section 2.2 of the Horizontal Merger
Guidelines suggest that anticompetitive harm is more or less likely.

In assessing whether anticompetitive harms may arise from an agreement that may increase the
likelihood of collusion, the Agencies consider whether factors such as those discussed in Section
2.1 of the Horizontal Merger Guidelines suggest that anticompetitive harm is more or less likely.

In evaluating the significance of market share and market concentration data and interpreting the
range of market shares ascribed to the collaboration, the Agencies also examine factors beyond
those set forth in the Horizontal Merger Guidelines. The following section describes which
factors are relevant and the issues that the Agencies examine in evaluating those factors.

3.34 FactorsRelevant to the Ability and Incentive of the Participants and the
Collaboration to Compete

Competitor collaborations sometimes do not end competition among the participants and the
collaboration. Participants may continue to compete against each other and their collaboration,
either through separate, independent business operations or through membership in other
collaborations. Collaborations may be managed by decision makers independent of the individual
participants. Control over key competitive variables may remain outside the collaboration, such
as where participants independently market and set prices for the collaboration’s output.

Sometimes, however, competition among the participants and the collaboration may be restrained
through explicit contractual terms or through financial or other provisions that reduce or eliminate
the incentive to compete. The Agencies|ook to the competitive benefits and harms of the
relevant agreement, not merely the formal terms of agreements among the participants.
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Where the nature of the agreement and market share and market concentration data reveal a
likelihood of anticompetitive harm, the Agencies more closely examine the extent to which the
participants and the collaboration have the ability and incentive to compete independent of each
other. The Agencies are likely to focus on six factors: (a) the extent to which the relevant
agreement is non-exclusive in that participants are likely to continue to compete independently
outside the collaboration in the market in which the collaboration operates; (b) the extent to
which participants retain independent control of assets necessary to compete; (¢) the nature and
extent of participants financial interests in the collaboration or in each other; (d) the control of
the collaboration’s competitively significant decision making; (e) the likelihood of anticompetitive
information sharing; and (f) the duration of the collaboration.

Each of these factorsis discussed in further detail below. Consideration of these factors may
reduce or increase competitive concern. The analysis necessarily isflexible: the relevance and
significance of each factor depends upon the facts and circumstances of each case, and any
additional factors pertinent under the circumstances are considered. For example, when an
agreement is examined subsequent to formation of the collaboration, the Agencies also examine
factual evidence concerning participants actual conduct.

3.34(a) Exclusivity

The Agencies consider whether, to what extent, and in what manner the relevant
agreement permits participants to continue to compete against each other and their collaboration,
either through separate, independent business operations or through membership in other
collaborations. The Agencies inquire whether a collaboration is non-exclusive in fact aswell asin
name and consider any costs or other impediments to competing with the collaboration. In
assessing exclusivity when an agreement already is in operation, the Agencies examine whether, to
what extent, and in what manner participants actually have continued to compete against each
other and the collaboration. In general, competitive concern likely is reduced to the extent that
participants actually have continued to compete, either through separate, independent business
operations or through membership in other collaborations, or are permitted to do so.

3.34(b) Control over Assets

The Agencies ask whether the relevant agreement requires participants to contribute to the
collaboration significant assets that previously have enabled or likely would enable participants to
be effective independent competitors in markets affected by the collaboration. |f such resources
must be contributed to the collaboration and are speciaized in that they cannot readily be
replaced, the participants may have lost all or some of their ability to compete against each other
and their collaboration, even if they retain the contractual right to do so.* In general, the greater

“ For example, if participants in a production collaboration must contribute most of their
productive capacity to the collaboration, the collaboration may impair the ability of its participants
to remain effective independent competitors regardless of the terms of the agreement.

19



Case 1:11-cv-01560-ESH Document 34-11 Filed 09/26/11 Page 25 of 40

the contribution of specialized assets to the collaboration that is required, the less the participants
may be relied upon to provide independent competition.

3.34(c) Financial Interestsin the Collaboration or in Other
Participants

The Agencies assess each participant’ s financia interest in the collaboration and its
potential impact on the participant’ s incentive to compete independently with the collaboration.
The potential impact may vary depending on the size and nature of the financial interest (e.g.,
whether the financia interest is debt or equity). In general, the greater the financial interest in the
collaboration, the less likely is the participant to compete with the collaboration.” The Agencies
also assess direct equity investments between or among the participants. Such investments may
reduce the incentives of the participants to compete with each other. In either case, the anaysisis
sensitive to the level of financial interest in the collaboration or in another participant relative to
the level of the participant’s investment in its independent business operations in the markets
affected by the collaboration.

3.34(d) Control of the Collaboration’s Competitively Significant
Decision Making

The Agencies consider the manner in which a collaboration is organized and governed in
assessing the extent to which participants and their collaboration have the ability and incentive to
compete independently. Thus, the Agencies consider the extent to which the collaboration’s
governance structure enables the collaboration to act as an independent decision maker. For
example, the Agencies ask whether participants are alowed to appoint members of a board of
directors for the collaboration, if incorporated, or otherwise to exercise significant control over
the operations of the collaboration. 1n general, the collaboration is less likely to compete
independently as participants gain greater control over the collaboration’s price, output, and other
competitively significant decisions.*®

To the extent that the collaboration’s decision making is subject to the participants
control, the Agencies consider whether that control could be exercised jointly. Joint control over
the collaboration’s price and output levels could create or increase market power and raise
competitive concerns. Depending on the nature of the collaboration, competitive concern also
may arise due to joint control over other competitively significant decisions, such asthe level and

*> Similarly, a collaboration’s financial interest in a participant may diminish the
collaboration’s incentive to compete with that participant.

“ Control may diverge from financial interests. For example, asmall equity investment
may be coupled with aright to veto large capital expenditures and, thereby, to effectively limit
output. The Agencies examine a collaboration’s actual governance structure in assessing issues of
control.
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scope of R&D efforts and investment. In contrast, to the extent that participants independently
set the price and quantity */ of their share of a collaboration’s output and independently control
other competitively significant decisions, an agreement’s likely anticompetitive harm is reduced.®®

3.34(e) Likelihood of Anticompetitive I nformation Sharing

The Agencies evaluate the extent to which competitively sensitive information concerning
markets affected by the collaboration likely would be disclosed. Thislikelihood depends on,
among other things, the nature of the collaboration, its organization and governance, and
safeguards implemented to prevent or minimize such disclosure. For example, participants might
refrain from assigning marketing personnel to an R& D collaboration, or, in a marketing
collaboration, participants might limit access to competitively sensitive information regarding their
respective operations to only certain individuals or to an independent third party. Similarly, a
buying collaboration might use an independent third party to handle negotiations in which its
participants’ input requirements or other competitively sensitive information could be revealed. In
generd, it islesslikely that the collaboration will facilitate collusion on competitively sensitive
variablesif appropriate safeguards governing information sharing are in place.

3.34(f) Duration of the Collaboration

The Agencies consider the duration of the collaboration in assessing whether participants
retain the ability and incentive to compete against each other and their collaboration. In genera,
the shorter the duration, the more likely participants are to compete against each other and their
collaboration.

3.35 Entry

Easy entry may deter or prevent profitably maintaining price above, or output, quality, service or
innovation below, what likely would prevail in the absence of the relevant agreement. Where the
nature of the agreement and market share and concentration data suggest a likelihood of
anticompetitive harm that is not sufficiently mitigated by any continuing competition identified

4" Even if pricesto consumers are set independently, anticompetitive harms may till
occur if participants jointly set the collaboration’s level of output. For example, participants may
effectively coordinate price increases by reducing the collaboration’s level of output and collecting
their profits through high transfer prices, i.e., through the amounts that participants contribute to
the collaboration in exchange for each unit of the collaboration’s output. Where atransfer priceis
determined by reference to an objective measure not under the control of the participants, (e.g.,
average price in a different unconcentrated geographic market), competitive concern may be less
likely.

8 Anticompetitive harm also is less likely if individual participants may independently
increase the overall output of the collaboration.
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through the analysis in Section 3.34, the Agencies inquire whether entry would be timely, likely,
and sufficient in its magnitude, character and scope to deter or counteract the anticompetitive
harm of concern. If so, the relevant agreement ordinarily requires no further analysis.

As agenera matter, the Agencies assess timeliness, likelihood, and sufficiency of committed entry
under principles set forth in Section 3 of the Horizontal Merger Guidelines.*® However, unlike
mergers, competitor collaborations often restrict only certain business activities, while preserving
competition among participants in other respects, and they may be designed to terminate after a
limited duration. Consequently, the extent to which an agreement creates and enables
identification of opportunities that would induce entry and the conditions under which ease of
entry may deter or counteract anticompetitive harms may be more complex and less direct than
for mergers and will vary somewhat according to the nature of the relevant agreement. For
example, the likelihood of entry may be affected by what potential entrants believe about the
probable duration of an anticompetitive agreement. Other things being equal, the shorter the
anticipated duration of an anticompetitive agreement, the smaller the profit opportunities for
potentia entrants, and the lower the likelihood that it will induce committed entry. Examples of
other differences are set forth below.

For certain collaborations, sufficiency of entry may be affected by the possibility that entrants will
participate in the anticompetitive agreement. To the extent that such participation raises the
amount of entry needed to deter or counteract anticompetitive harms, and assets required for
entry are not adequately available for entrants to respond fully to their sales opportunities, or
otherwise renders entry inadequate in magnitude, character or scope, sufficient entry may be more
difficult to achieve.®

9 Committed entry is defined as new competition that requires expenditure of significant
sunk costs of entry and exit. See Section 3.0 of the Horizontal Merger Guidelines.

0 Under the same principles applied to production and marketing collaborations, the
exercise of monopsony power by a buying collaboration may be deterred or counteracted by the
entry of new purchasers. To the extent that collaborators reduce their purchases, they may create
an opportunity for new buyers to make purchases without forcing the price of the input above
pre-relevant agreement levels. Committed purchasing entry, defined as new purchasing
competition that requires expenditure of significant sunk costs of entry and exit — such as a new
steel factory built in response to a reduction in the price of iron ore — is analyzed under principles
analogous to those articulated in Section 3 of the Horizontal Merger Guidelines. Under that
analysis, the Agencies assess whether a monopsonistic price reduction is likely to attract
committed purchasing entry, profitable at pre-relevant agreement prices, that would not have
occurred before the relevant agreement at those same prices. (Uncommitted new buyers are
identified as participants in the relevant market if their demand responses to a price decrease are
likely to occur within one year and without the expenditure of significant sunk costs of entry and
exit. Seeid. at Sections 1.32 and 1.41.)
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In the context of research and development collaborations, widespread availability of R&D
capabilities and the large gains that may accrue to successful innovators often suggest a high
likelihood that entry will deter or counteract anticompetitive reductions of R& D efforts.
Nonetheless, such conditions do not always pertain, and the Agencies ask whether entry may
deter or counteract anticompetitive R& D reductions, taking into account the likelihood,
timeliness, and sufficiency of entry.

To be timely, entry must be sufficiently prompt to deter or counteract such harms. The Agencies
evauate the likelihood of entry based on the extent to which potentia entrants have (1) core
competencies (and the ability to acquire any necessary specialized assets) that give them the ability
to enter into competing R& D and (2) incentives to enter into competing R&D. The sufficiency of
entry depends on whether the character and scope of the entrants' R& D efforts are close enough
to the reduced R& D efforts to be likely to achieve smilar innovations in the same time frame or
otherwise to render a collaborative reduction of R& D unprofitable.

3.36 Identifying Procompetitive Benefits of the Collaboration

Competition usually spurs firms to achieve efficienciesinternally. Nevertheless, as explained
above, competitor collaborations have the potentia to generate significant efficiencies that benefit
consumersin avariety of ways. For example, a competitor collaboration may enable firms to
offer goods or services that are cheaper, more valuable to consumers, or brought to market faster
than would otherwise be possible. Efficiency gains from competitor collaborations often stem
from combinations of different capabilities or resources. See supra Section 2.1. Indeed, the
primary benefit of competitor collaborations to the economy is their potentia to generate such
efficiencies.

Efficiencies generated through a competitor collaboration can enhance the ability and incentive of
the collaboration and its participants to compete, which may result in lower prices, improved
quality, enhanced service, or new products. For example, through collaboration, competitors may
be able to produce an input more efficiently than any one participant could individually; such
collaboration-generated efficiencies may enhance competition by permitting two or more
ineffective (e.g., high cost) participants to become more effective, lower cost competitors. Even
when efficiencies generated through a competitor collaboration enhance the collaboration’s or the
participants' ability to compete, however, a competitor collaboration may have other effects that
may lessen competition and ultimately may make the relevant agreement anticompetitive.

If the Agencies conclude that the relevant agreement has caused, or is likely to cause,
anticompetitive harm, they consider whether the agreement is reasonably necessary to achieve
“cognizable efficiencies.” *Cognizable efficiencies’ are efficiencies that have been verified by the
Agencies, that do not arise from anticompetitive reductions in output or service, and that cannot
be achieved through practical, significantly less restrictive means. See infra Sections 3.36(a) and
3.36(b). Cognizable efficiencies are assessed net of costs produced by the competitor
collaboration or incurred in achieving those efficiencies.
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3.36(a) Cognizable Efficiencies Must Be Verifiable and Potentially
Procompetitive

Efficiencies are difficult to verify and quantify, in part because much of the information
relating to efficiencies is uniquely in the possession of the collaboration’s participants. The
participants must substantiate efficiency claims so that the Agencies can verify by reasonable
means the likelihood and magnitude of each asserted efficiency; how and when each would be
achieved; any costs of doing so; how each would enhance the collaboration’s or its participants
ability and incentive to compete; and why the relevant agreement is reasonably necessary to
achieve the claimed efficiencies (see Section 3.36 (b)). Efficiency claims are not considered if
they are vague or speculative or otherwise cannot be verified by reasonable means.

Moreover, cognizable efficiencies must be potentially procompetitive. Some asserted
efficiencies, such as those premised on the notion that competition itself is unreasonable, are
insufficient as a matter of law. Similarly, cost savings that arise from anticompetitive output or
service reductions are not treated as cognizable efficiencies. See Example 9.

3.36(b) Reasonable Necessity and L ess Restrictive Alter natives

The Agencies consider only those efficiencies for which the relevant agreement is
reasonably necessary. An agreement may be “reasonably necessary” without being essential.
However, if the participants could have achieved or could achieve similar efficiencies by practical,
significantly less restrictive means, then the Agencies conclude that the relevant

agreement is not reasonably necessary to their achievement. In making this assessment, the
Agencies consider only alternatives that are practical in the business situation faced by the
participants; the Agencies do not search for atheoretically less restrictive aternative that is not
redistic given business redlities.

The reasonable necessity of an agreement may depend upon the market context and upon
the duration of the agreement. An agreement that may be justified by the needs of a new entrant,
for example, may not be reasonably necessary to achieve cognizable efficienciesin different
market circumstances. The reasonable necessity of an agreement also may depend on whether it
detersindividual participants from undertaking free riding or other opportunistic conduct that
could reduce significantly the ability of the collaboration to achieve cognizable efficiencies.
Collaborations sometimes include agreements to discourage any one participant from
appropriating an undue share of the fruits of the collaboration or to align participants' incentives
to encourage cooperation in achieving the efficiency goals of the collaboration. The Agencies
assess Whether such agreements are reasonably necessary to deter opportunistic conduct that
otherwise would likely prevent the achievement of cognizable efficiencies. See Example 10.

3.37 Overall Competitive Effect

If the relevant agreement is reasonably necessary to achieve cognizable efficiencies, the Agencies
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assess the likelihood and magnitude of cognizable efficiencies and anticompetitive harmsto
determine the agreement’s overall actua or likely effect on competition in the relevant market.
To make the requisite determination, the Agencies consider whether cognizable efficiencies likely
would be sufficient to offset the potential of the agreement to harm consumers in the relevant
market, for example, by preventing price increases.™

The Agencies’ comparison of cognizable efficiencies and anticompetitive harms is hecessarily an
approximate judgment. In assessing the overall competitive effect of an agreement, the Agencies
consider the magnitude and likelihood of both the anticompetitive harms and cognizable
efficiencies from the relevant agreement. The likelihood and magnitude of anticompetitive harms
in aparticular case may be insignificant compared to the expected cognizable efficiencies, or vice
versa. As the expected anticompetitive harm of the agreement increases, the Agencies require
evidence establishing a greater level of expected cognizable efficienciesin order to avoid the
conclusion that the agreement will have an anticompetitive effect overall. When the
anticompetitive harm of the agreement is likely to be particularly large, extraordinarily great
cognizabl e efficiencies would be necessary to prevent the agreement from having an
anticompetitive effect overal.

SECTION 4: ANTITRUST SAFETY ZONES
4.1 Overview

Because competitor collaborations are often procompetitive, the Agencies believe that “safety
zones’ are useful in order to encourage such activity. The safety zones set out below are
designed to provide participants in a competitor collaboration with a degree of certainty in those
situations in which anticompetitive effects are so unlikely that the Agencies presume the
arrangements to be lawful without inquiring into particular circumstances. They are not intended
to discourage competitor collaborations that fall outside the safety zones.

The Agencies emphasize that competitor collaborations are not anticompetitive merely because
they fall outside the safety zones. Indeed, many competitor collaborations falling outside the
safety zones are procompetitive or competitively neutral. The Agencies anayze arrangements
outside the safety zones based on the principles outlined in Section 3 above.

The following sections articulate two safety zones. Section 4.2 sets out a general safety zone

L In most cases, the Agencies' enforcement decisions depend on their analysis of the
overall effect of the relevant agreement over the short term. The Agencies also will consider the
effects of cognizable efficiencies with no short-term, direct effect on pricesin the relevant market.
Delayed benefits from the efficiencies (due to delay in the achievement of, or the realization of
consumer benefits from, the efficiencies) will be given less weight because they are less proximate
and more difficult to predict.
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applicable to any competitor collaboration.> Section 4.3 establishes a safety zone applicable to
research and development collaborations whose competitive effects are analyzed within an
innovation market. These safety zones are intended to supplement safety zone provisionsin the
Agencies other guidelines and statements of enforcement policy.>

4.2  Safety Zonefor Competitor Collaborationsin General

Absent extraordinary circumstances, the Agencies do not challenge a competitor collaboration
when the market shares of the collaboration and its participants collectively account for no more
than twenty percent of each relevant market in which competition may be affected.> The safety
zone, however, does not apply to agreements that are per seillegal, or that would be challenged
without a detailed market analysis,*® or to competitor collaborations to which a merger analysisis
applied.®

43  Safety Zonefor Research and Development Competition Analyzed in Terms of
Innovation Markets

Absent extraordinary circumstances, the Agencies do not challenge a competitor collaboration on
the basis of effects on competition in an innovation market where three or more independently
controlled research efforts in addition to those of the collaboration possess the required

52 See Sections 1.1 and 1.3 above.

> The Agencies have articulated antitrust safety zones in Health Care Satements 7 & 8
and the Intellectual Property Guidelines, aswell asin the Horizontal Merger Guidelines. The
antitrust safety zones in these other guidelines relate to particular factsin a specific industry or to
particular types of transactions.

> For purposes of the safety zone, the Agencies consider the combined market shares of
the participants and the collaboration. For example, with a collaboration among two competitors
where each participant individually holds a 6 percent market share in the relevant market and the
collaboration separately holds a 3 percent market share in the relevant market, the combined
market share in the relevant market for purposes of the safety zone would be 15 percent. This
collaboration, therefore, would fall within the safety zone. However, if the collaboration involved
three competitors, each with a 6 percent market share in the relevant market, the combined
market share in the relevant market for purposes of the safety zone would be 21 percent, and the
collaboration would fall outside the safety zone. Including market shares of the participants takes
into account possible spillover effects on competition within the relevant market among the
participants and their collaboration.

> See supra notes 27-29 and accompanying text in Section 3.3.
*® See Section 1.3 above.
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specialized assets or characteristics and the incentive to engage in R&D that is a close substitute
for the R&D activity of the collaboration. In determining whether independently controlled R& D
efforts are close substitutes, the Agencies consider, among other things, the nature, scope, and
magnitude of the R& D efforts; their access to financial support; their access to intellectual
property, skilled personnel, or other specialized assets; their timing; and their ability, either acting
alone or through others, to successfully commercialize innovations. The antitrust safety zone
does not apply to agreements that are per seillegal, or that would be challenged without a
detailed market analysis,> or to competitor collaborations to which a merger analysisis applied.*®

" See supra notes 27-29 and accompanying text in Section 3.3.
8 See Section 1.3 above.
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Appendix

Section 1.3
Example 1 (Competitor Collaboration/Merger)
Facts

Two oil companies agree to integrate al of their refining and refined product marketing
operations. Under terms of the agreement, the collaboration will expire after twelve years; prior
to that expiration date, it may be terminated by either participant on six months' prior notice. The
two oil companies maintain separate crude oil production operations.

Analysis

The formation of the collaboration involves an efficiency-enhancing integration of operationsin
the refining and refined product markets, and the integration eliminates all competition between
the participants in those markets. The evaluating Agency likely would conclude that expiration
after twelve years does not constitute termination "within a sufficiently limited period.” The
participants entitlement to terminate the collaboration at any time after giving prior notice is not
termination by the collaboration’s "own specific and express terms." Based on the facts
presented, the evaluating Agency likely would analyze the collaboration under the Horizontal
Merger Guidelines, rather than as a competitor collaboration under these Guidelines. Any
agreements restricting competition on crude oil production would be analyzed under these
Guiddlines.

Section 2.3
Example 2 (Analysis of Individual Agreements/Set of Agreements)
Facts

Two firms enter ajoint venture to develop and produce a new software product to be sold
independently by the participants. The product will be useful in two areas, biotechnology research
and pharmaceuticals research, but doing business with each of the two classes of purchasers
would require a different distribution network and a separate marketing campaign. Successful
penetration of one market is likely to stimulate sales in the other by enhancing the reputation of
the software and by facilitating the ability of biotechnology and pharmaceutical researchersto use
the fruits of each other’s efforts. Although the software is to be marketed independently by the
participants rather than by the joint venture, the participants agree that one will sell only to
biotechnology researchers and the other will sell only to pharmaceutical researchers. The
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participants aso agree to fix the maximum price that either firm may charge. The parties assert
that the combination of these two requirements is necessary for the successful marketing of the
new product. They argue that the market allocation provides each participant with adequate
incentives to commercialize the product in its sector without fear that the other participant will
free-ride on its efforts and that the maximum price prevents either participant from unduly
exploiting its sector of the market to the detriment of sales effortsin the other sector.

Analysis

The evaluating Agency would assess overall competitive effects associated with the collaboration
inits entirety and with individual agreements, such as the agreement to allocate markets, the
agreement to fix maximum prices, and any of the sundry other agreements associated with joint
development and production and independent marketing of the software. From the facts
presented, it appears that the agreements to allocate markets and to fix maximum prices may be
so intertwined that their benefits and harms “cannot meaningfully be isolated.” The two
agreements arguably operate together to ensure a particular blend of incentives to achieve the
potential procompetitive benefits of successful commercialization of the new product. Moreover,
the effects of the agreement to fix maximum prices may mitigate the price effects of the agreement
to alocate markets. Based on the facts presented, the evaluating Agency likely would conclude
that the agreements to allocate markets and to fix maximum prices should be analyzed as a whole.

Section 2.4
Example 3 (Time of Possible Harm to Competition)
Facts

A group of 25 small-to-mid-size banks formed ajoint venture to establish an automatic teller
machine network. To ensure sufficient business to justify launching the venture, the joint venture
agreement specified that participants would not participate in any other ATM networks.
Numerous other ATM networks were forming in roughly the same time period.

Over time, the joint venture expanded by adding more and more banks, and the number of its
competitorsfell. Now, ten years after formation, the joint venture has 900 member banks and
controls 60% of the ATM outlets in arelevant geographic market. Following complaints from
consumersthat ATM fees have rapidly escalated, the evaluating Agency assesses the rule barring
participation in other ATM networks, which now binds 900 banks.

Analysis
The circumstances in which the venture operates have changed over time, and the evaluating

Agency would determine whether the exclusivity rule now harms competition. In assessing the
exclusivity rule’ s competitive effect, the evaluating Agency would take account of the
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collaboration’s substantial current market share and any procompetitive benefits of exclusivity
under present circumstances, along with other factors discussed in Section 3. The Agencies
would consider whether significant sunk investments were made in reliance on the exclusivity rule.

Section 3.2
Example 4 (Agreement Not to Compete on Price)
Facts

Net-Business and Net-Company are two start-up companies. They independently devel oped, and
have begun selling in competition with one another, software for the networks that link users
within a particular business to each other and, in some cases, to entities outside the business.

Both Net-Business and Net-Company were formed by computer specialists with no prior business
expertise, and they are having trouble implementing marketing strategies, distributing their
inventory, and managing their sales forces. The two companies decide to form a partnership joint
venture, NET-FIRM, whose sole function will be to market and distribute the network software
products of Net-Business and Net-Company. NET-FIRM will be the exclusive marketer of
network software produced by Net-Business and Net-Company. Net-Business and Net-Company
will each have 50% control of NET-FIRM, but each will derive profits from NET-FIRM in
proportion to the revenues from sales of that partner’s products. The documents setting up NET-
FIRM specify that Net-Business and Net-Company will agree on the prices for the products that
NET-FIRM will sdll.

Analysis

Net-Business and Net-Company will agree on the prices at which NET-FIRM will sell their
individually-produced software. The agreement is one “not to compete on price," and it isof a
type that always or amost always tends to raise price or reduce output. The agreement to jointly
set price may be challenged as per seillegal, unlessit is reasonably related to, and reasonably
necessary to achieve procompetitive benefits from, an efficiency-enhancing integration of
economic activity.

Example 5 (Specialization without I ntegration)
Facts

Firm A and Firm B are two of only three producers of automobile carburetors. Minor engine
variations from year to year, even within given models of a particular automobile manufacturer,
require re-design of each year’s carburetor and re-tooling for carburetor production. Firms A and
B meet and agree that henceforth Firm A will design and produce carburetors only for automobile
models of even-numbered years and Firm B will design and produce carburetors only for
automobile models of odd-numbered years. Some design and re-tooling costs would be saved,
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but automobile manufacturers would face only two suppliers each year, rather than three.
Analysis

The agreement allocates sales by automobile model year and constitutes an agreement “not to
competeon . . . output." The participants do not combine production; rather, the collaboration
consists solely of an agreement not to produce certain carburetors. The mere coordination of
decisions on output is not integration, and cost-savings without integration, such as the costs
saved by refraining from design and production for any given model year, are not a basis for
avoiding per se condemnation. The agreement is of atype so likely to harm competition and to
have no significant benefits that particularized inquiry into its competitive effect is deemed by the
antitrust laws not to be worth the time and expense that would be required. Consequently, the
evaluating Agency likely would conclude that the agreement is per seillegal.

Example 6 (Efficiency-Enhancing I ntegration Present)
Facts

Compu-Max and Compu-Pro are two major producers of avariety of computer software. Each
has alarge, world-wide sales department. Each firm has developed and sold its own word-
processing software. However, despite all efforts to develop a strong market presence in word
processing, each firm has achieved only dightly more than a 10% market share, and neither isa
major competitor to the two firms that dominate the word-processing software market.

Compu-Max and Compu-Pro determine that in light of their complementary areas of design
expertise they could develop a markedly better word-processing program together than either can
produce on its own. Compu-Max and Compu-Pro form a joint venture, WORD-FIRM, to jointly
develop and market a new word-processing program, with expenses and profits to be split
equally. Compu-Max and Compu-Pro both contribute to WORD-FIRM software developers
experienced with word processing.

Analysis

Compu-Max and Compu-Pro have combined their word-processing design efforts, reflecting
complementary areas of design expertise, in acommon endeavor to develop new word-processing
software that they could not have developed separately. Each participant has contributed
significant assets — the time and know-how of its word-processing software developers — to the
joint effort. Consequently, the evaluating Agency likely would conclude that the joint word-
processing software development project is an efficiency-enhancing integration of economic
activity that promotes procompetitive benefits.

Example 7 (Efficiency-Enhancing I ntegration Absent)
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Facts

Each of the three mgjor producers of flashlight batteries has a patent on a process for
manufacturing a revolutionary new flashlight battery -- the Century Battery -- that would last 100
years without requiring recharging or replacement. Thereis little chance that another firm could
produce such a battery without infringing one of the patents. Based on consumer surveys, each
firm believes that aggregate profits will be lessif al three sold the Century Battery than if all three
sold only conventional batteries, but that any one firm could maximize profits by being the first to
introduce a Century Battery. All three are capable of introducing the Century Battery within two
years, although it is uncertain who would be first to market.

One component in al conventional batteriesis a copper widget. An essential element in each
producers Century Battery would be a zinc, rather than a copper widget. Instead of introducing
the Century Battery, the three producers agree that their batteries will use only copper widgets.
Adherence to the agreement precludes any of the producers from introducing a Century Battery.

Analysis

The agreement to use only copper widgets is merely an agreement not to produce any zinc-based
batteries, in particular, the Century Battery. It is"an agreement not to compete on . . . output”
and is“of atype that always or amost always tends to raise price or reduce output.” The
participants do not collaborate to perform any business functions, and there are no procompetitive
benefits from an efficiency-enhancing integration of economic activity. The evauating Agency
likely would challenge the agreement to use only copper widgets as per seillegal.

Section 3.3
Example 8 (Rule-of-Reason: Agreement Quickly Exculpated)
Facts

Under the facts of Example 4, Net-Business and Net-Company jointly market their independently-
produced network software products through NET-FIRM. Those facts are changed in one
respect: rather than jointly setting the prices of their products, Net-Business and Net-Company
will each independently specify the prices at which its products are to be sold by NET-FIRM.
The participants explicitly agree that each company will decide on the prices for its own software
independently of the other company. The collaboration aso includes a requirement that NET-
FIRM compile and transmit to each participant quarterly reports summarizing any comments
received from customersin the course of NET-FIRM’s marketing efforts regarding the
desirable/undesirable features of and desirable improvementsto (1) that participant’s product and
(2) network software in general. Sufficient provisions are included to prevent the company-
specific information reported to one participant from being disclosed to the other, and those
provisions are followed. The information pertaining to network software in general isto be
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reported simultaneously to both participants.
Analysis

Under these revised facts, there is no agreement “not to compete on price or output.” Absent any
agreement of atype that always or almost always tends to raise price or reduce output, and absent
any subsequent conduct suggesting that the firms did not follow their explicit agreement to set
prices independently, no aspect of the partnership arrangement might be subjected to per se
analysis. Anaysiswould continue under the rule of reason.

The information disclosure arrangements provide for the sharing of a very limited category of
information: customer-response data pertaining to network software in general. Collection and
sharing of information of this nature is unlikely to increase the ability or incentive of Net-Business
or Net-Company to raise price or reduce output, quality, service, or innovation. Thereisno
evidence that the disclosure arrangements have caused anticompetitive harm and no evidence that
the prohibitions against disclosure of firm-specific information have been violated. Under any
plausible relevant market definition, Net-Business and Net-Company have small market shares,
and there is no other evidence to suggest that they have market power. In light of these facts, the
evaluating Agency would refrain from further investigation.

Section 3.36(a)
Example 9 (Cost Savings from Anticompetitive Output or Service Reductions)
Facts

Two widget manufacturers enter a marketing collaboration. Each will continue to manufacture
and set the price for its own widget, but the widgets will be promoted by a joint salesforce. The
two manufacturers conclude that through this collaboration they can increase their profits using
only half of their aggregate pre-collaboration sales forces by (1) taking advantage of economies of
scale -- presenting both widgets during the same customer call -- and (2) refraining from time-
consuming demonstrations highlighting the relative advantages of one manufacturer’s widgets
over the other manufacturer‘s widgets. Prior to their collaboration, both manufacturers had
engaged in the demonstrations.

Analysis

The savings attributable to economies of scale would be cognizable efficiencies. In contrast,
eliminating demonstrations that highlight the relative advantages of one manufacturer’s widgets
over the other manufacturer’s widgets deprives customers of information useful to their decision
making. Cost savings from this source arise from an anticompetitive output or service reduction
and would not be cognizable efficiencies.
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Section 3.36(b)
Example 10 (Efficiencies from Restrictions on Competitive | ndependence)
Facts

Under the facts of Example 6, Compu-Max and Compu-Pro decide to collaborate on devel oping
and marketing word-processing software. The firms agree that neither one will engagein R&D
for designing word-processing software outside of their WORD-FIRM joint venture. Compu-
Max papers drafted during the negotiations cite the concern that absent a restriction on outside
word-processing R& D, Compu-Pro might withhold its best ideas, use the joint venture to learn
Compu-Max’s approaches to design problems, and then use that information to design an
improved word-processing software product on its own. Compu-Pro’sfiles contain smilar
documents regarding Compu-Max.

Compu-Max and Compu-Pro further agree that neither will sell its previously designed word-
processing program once their jointly developed product is ready to be introduced. Papersin
both firms' files, dating from the time of the negotiations, state that this latter restraint was
designed to foster greater trust between the participants and thereby enable the collaboration to
function more smoothly. As further support, the parties point to a recent failed collaboration
involving other firms who sought to collaborate on developing and selling a new spread-sheet
program while independently marketing their older spread-sheet software.

Analysis

The restraints on outside R& D efforts and on outside sales both restrict the competitive
independence of the participants and could cause competitive harm. The evaluating Agency
would inquire whether each restraint is reasonably necessary to achieve cognizable efficiencies. In
the given context, that inquiry would entail an assessment of whether, by aligning the participants
incentives, the restraints in fact are reasonably necessary to deter opportunistic conduct that
otherwise would likely prevent achieving cognizable efficiency goals of the collaboration.

With respect to the limitation on independent R& D efforts, possible alternatives might include
agreements specifying the level and quality of each participant’s R&D contributions to WORD-
FIRM or requiring the sharing of al relevant R&D. The evaluating Agency would assess whether
any alternatives would permit each participant to adequately monitor the scope and quality of the
other’s R&D contributions and whether they would effectively prevent the misappropriation of
the other participant’s know-how. In some circumstances, there may be no "practical,
significantly lessrestrictive" dternative.

Although the agreement prohibiting outside sales might be challenged as per seillegal if not

reasonably necessary for achieving the procompetitive benefits of the integration discussed in
Example 6, the evaluating Agency likely would analyze the agreement under the rule of reason if
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it could not adequately assess the claim of reasonable necessity through limited factual inquiry.
As ageneral matter, participants’ contributions of marketing assets to the collaboration could
more readily be monitored than their contributions of know-how, and neither participant may be
capable of misappropriating the other’s marketing contributions as readily asit could
misappropriate know-how. Consequently, the specification and monitoring of each participant’s
marketing contributions could be a "practical, significantly less restrictive” alternative to
prohibiting outside sales of pre-existing products. The evaluating Agency, however, would
examine the experiences of the failed spread-sheet collaboration and any other facts presented by
the parties to better assess whether such specification and monitoring would likely enable the
achievement of cognizable efficiencies.
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THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

I, the undersigned counsel for non-party Google Inc. (“Google”), certify that to the best

of my knowledge and belief, there are no parent companies, subsidiaries, affiliates or companies

Civil Action No. 1:11-cv-01560-ESH

Hon. Ellen S. Huvelle

which own at least 10% of the stock of Google which have any outstanding securities in the

hands of the public. These representations are made in order that judges of this Court may

determine the need for recusal.
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