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 The Hon. Judge Paul W. Grimm
Hypothetical

 Plaintiff 3D StartUp Corporation brings a combined copyright infringement, theft of trade secrets and breach of contract action against Defendant Orange Corp., an international corporation with offices located in 100 sites around the world,  for creating software that allows for the “sideloading”of specific types of 3-D files from one mobile device to another, i.e., software that allows for the transfer of files created for an “app” that Plaintiff has exclusively marketed through its newest generation of cell phones to a separate app that Defendant has created for exclusive use on its Orange ePhones.  Defendant has counterclaimed that its actions are lawful under the Digital Millennium Copyright Act.  Plaintiff 3D StartUp consists of 100 employees.  Defendant Orange Corp., in the past two years hired away a former senior executive as well as five whiz-kids of 3D StartUp., who were part of a team developing the specific application giving rise to this sideloading dispute.
After a Complaint is filed, counsel for the opposing parties have exchanged

correspondence in anticipation of a Rule 26 “meet and confer” conference scheduled for next week, as ordered by Judge Grimm.  The parties have been able to narrow the ESI discovery dispute to a stipulated set of ESI, namely all Microsoft Office products, from designated custodians.  There is, however, a dispute as to whether all of the custodians, divided into three tiers, need to be searched.  A variety of other issues remain to be discussed, including that both parties are aware that respective “search protocols” need to be worked out for searching both Plaintiff’s and Defendant’s designated ESI repositories for relevant records.  In its correspondence Plaintiff has been particularly aggressive in making a variety of “search-related” demands on Defendant, including:
1) Plaintiff 3D StartUp  is requesting that Defendant Orange search across all of its enterprise servers using a set of terms provided by Plaintiff.   3D StartUp, while reserving the right to refine and narrow their list of proposed search terms, is insisting that 150 keywords be used, including the last names of the senior StartUp Corp. official and five whiz-kids, as well as generic terms such as “sideloading,” “3D, “apps,” and “copyright.”   Some of the terms Plaintiff is requesting constitute deliberate misspellings of proper names.  Plaintiff is requesting in the alternative that Defendant Orange identify software that is capable of performing “fuzzy” searches, which will catch near duplicate spellings as well as stems and wildcards on the keywords.  Plaintiff is unaware that Defendant Orange had a secret code name for the 3D Project, “AvatarApp,” that does not show up in any of the keywords that plaintiff has proposed.   
2) Plaintiff 3D StartUp is also requesting that at the same time Defendant Orange produces its set of relevant documents and identifies privileged documents, Defendant also provides a statistically valid random sampling of ESI that was excluded by the search terms from certain designated custodians,  i.e., ESI not reviewed or otherwise produced because it was not selected by the designated search terms.   Some of the data in the custodian space contains highly confidential trade secrets about other portions of Orange’s business not involved in the present dispute.

What Defendant Orange’s litigation position will be in response to Plaintiff’s present demands on search-related topics is the focus of the “debate” on stage in this session. Here, the General Counsel of Orange Corp. has asked that counsel for a second outside law firm, on retainer to Orange on other existing matters, come in to participate in a briefing along with currently retained counsel, to pitch their respective ideas on how they would map out Orange’s litigation strategy from this point on.  
The principal focus of the debate will cover divergent opinions on the following issues raised by Plaintiff’s various demands: 

(1) To what extent can or should Defendant Orange agree to use Plaintiff’s proposed set of keyword search terms?

(2) How should Defendant Orange respond to Plaintiff’s request for fuzzy searching?

(3) What duty does Defendant Orange have to provide the term “AvatarApp” as part of the meet and confer negotiations over a stipulated set of search terms?

(4) What is Defendant Orange’s position with respect to providing some portion or sample of the universe of ESI “non-hits” to Plaintiff?

. 
The in-house “debate” will be followed by commentary and observations from Judge Grimm, and audience Q&A.  
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