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with technology, it usually does not affect their core competency as an
attorney. They can be technologically incompetent and still practice at
a very high level of legal competence. Their professional competence can
thus serve as a strong buoying force to protect them from the tempta-
tions of unprofessional behavior.

But this is not so with e-discovery. In this field and this field alone,
technological incompetence has a direct and very severe negative impact
on one’s professional competence to do e-discovery work. The challenges
of technology act as a countervailing force to legal competence as shown
in the diagram below.
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Because most attorneys called upon today to do e-discovery have very
limited technology competence, they necessarily also have limited legal
competence to do this work. Thus, the buoying force of competence is far
less, or absent entirely, to restrain excessive advocacy. Instead, the
added challenges of technology serve as an anchor to bring out the
basest behaviors. As shown in the diagram below, with the added
weight of technological challenges, the upward forces of legal competence
and duties to the profession are now insufficient to counter the
temptations arising from duties to clients. The influence of technology

greatly strengthens the downward forces and leads to an overall
lowering of ethical conduct.
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Attorneys not competent in technology are well aware of their
situation, although they will often go to great lengths to conceal it from
others. This creates a precarious situation in which attorneys are not
comforted by legal competence but are still pressured by clients and the
economy. This leads many to make bad decisions and choices when it
comes to compliance with the dictates of Model Rules 3.2 Expediting
Litigation,” 3.3 Candor Toward The Tribunal,’’ and 3.4 Fairness to
Opposing Party and Counsel.?

Finally, it is important to note that no one is fully competent in all
fields of technology that might be encountered in e-discovery. It might
be possible to master the law of e-discovery, but not all of the technolo-
gies underlying it. These facts are too complicated and ever-changing for
any one person to master. Every modern lawyer is stressed and
challenged by the enormous tidal wave of technology we have “enjoyed”
in the past few decades. Each attorney is a perpetual student who must
strive to keep abreast of the rapid inventions and progress of the
unstoppable tidal wave of technological evolution.

50. MODEL RULES OF PROF’'L CONDUCT R. 3.2 (2007).
51. MODEL RULES OF PROFL CONDUCT R. 3.3 (2007).
52. MODEL RULES OF PROF’L CONDUCT R. 3.4 (2007).
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THE WICKED QUADRANTS

The four factors shown in the diagram below and at the beginning of
this Article constitute the basic components underlying unethical
behavior in e-discovery. The diagram below adjusts the size of the four
quadrants to reflect the imbalance that leads to lawyer misconduct.

In the field of e-discovery, the Author places most of the blame on the
incredible challenges of technology. No other generation of lawyers in
history has ever faced this kind of rapid change. It is no wonder that it
has shifted the delicate balance otherwise in effect between the
competing forces of client satisfaction, competence, and professionalism.
Technological challenges have undercut and weakened legal competence,
which in turn has strengthened some lawyers’ perceived duties to clients
at the expense of duties to the profession. Attorneys who succumb to
unethical behavior in e-discovery do so because they give far greater
weight to the financially rewarded duties to the client over the
countervailing duties to the profession—duties intended to act as
restraints upon excessive advocacy.
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This represents a situation of excessive adversarial practice not
adequately tempered by duties to the profession or by legal competence.
Instead, overly high levels of technological challenges aggravate the
imbalance. This common situation today explains the high incidence of
lawyer misconduct in e-discovery. ,

This analytical rubric suggests a remedy to the problem it illustrates:
lawyers need more legal training in e-discovery and in technology. The
professional advocacy restraints to excessive zeal must also be strength-
ened and better understood. Lawyers must come to understand that
they have sacred duties to expedite litigation, to have candor to the
judge, and to be truthful and fair to the opposing party and opposing
counsel. These things are more important than money. They are at the
very core of our profession. They separate the law from mere business.
They justify the powers entrusted in our profession since the days of the
Founding Fathers.

Integrity and the abhorrence of unethical conduct cannot be forced by
the enactment of more rules. Only further education and the strict
enforcement of our current rules will get us there. This enforcement
requires much greater energy and attention to these issues by both the
state bar associations and the judges who are often sad witnesses to
such misbehavior. All too often such misconduct is tolerated. In the
rare occasions when disciplinary actions are taken or when sanctions are
imposed, they are far too weak to deter similar conduct by the rest of the
bar. The Qualcomm® case provides a perfect example of this situation.
Although the court spent hundreds of pages in multiple decisions
describing the misconduct of Qualcomm’s attorneys—including direct lies
to the judge in the midst of a trial—to date, no attorney or law firm
involved has been sanctioned.”® Further, although there have been
threats to refer the attorneys to the California Bar for disciplinary
action, this has yet to happen.

We need a strong judiciary that enforces the rules and rewards
collaboration. That, coupled with a better educated, technologically
savvy Bar, will lead us out of the shadow of the wicked quadrant.

53. Qualcomm, Inc. v. Broadcom Corp., No. 05¢v1958-B (BLM), 2008 WL 66932 (S.D.
Cal. Jan. 7, 2008), vacated in part, 2008 WL 638108 (S.D. Cal. Mar. 5, 2008).

54. Mild preliminary sanctions were reversed on appeal with a remand for a full trial.
See Qualcomm, 2008 WL 66932, at *3.



